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Excerpts from Colloquy Before Ryan, D.J. 
(December 5, 1973) 


UNITED STATES DISTRICT COURT 
SouTHerN District or New York 
a * » 


(32) The Court: Let’s not have any more nonsense 
about it. You have proceeded against Rotnschild; you have 
proceeded against the underwriters. You did so promptly. 
You took no proceedings against Cornfeld although you 
could have proceeded against him on substituted service. 

I do ’t know whether he has any assets here or not, 
or whether you could discover it, but you didn’t have to 
have that, because under that statute that you brought 
vou can serve him where he can be found, and you certainly 
could find an admission that he was a United States citizen, 
and you could have taken steps. You didn’t do it. 

This involved a matter not of ten cents, but there are 
a number of serious questions involved in this case, not 
only a question as to jurisdiction, but to the extent of your 
jurisdiction; if you do have jurisdiction over the person, 
the (33) question of jurisdiction over the subject matter. 

Have you a claim that you can assert here in the United 
States on any sales which were made entirely abroad, or 
are you limited to those sales which were made within the 
territorial jurisdiction of this country? Have you juris- 
diction in this country of sales which were made up in 
Canada or purchases? That presents a very serious ques- 
tion. 

* * * 

The Court: You are not dealing here with ten cents 
or afew dollars. Do you dispute that you seek to represent 
a hundred thousand purchasers of IOS stock throughout 
the world? 


192 A 


(34) Mr. Silverman: No, Judge. There has been 
preliminary finding that this can be a class action, that the 
court has jurisdiction. 

The Court: I am not worried about whether it can 
be a class action or not. It’s a question of the extent of 
the class. 

Mr. Silverman: The extent of the class and the jurisdic- 
tion. Judge Frankel found that we could represent every 
purchaser, and that there was jurisdiction. 

The Court: Did he sign an order so defining his class? 
As I recall, he didn’t. 

Mr. Silverman: He said everybody who purchasea 
throughout the world, ut leas: at this time. 

The Court: He didn’t enter any class order. He defined 
no class. 

Mr. Marks: He specifically deferred that to your Honor. 

"he Court: Therefore, what he said was dictum. 
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Notice of Motion of Bernard Cornfeld to Dismiss Complaint 
| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 
| 


HOWARD BERSCH, 


| 
} 


Plaintiff, 


NOTICE OF MOTION 
-against- 


71 Civ. 5373 


| 
| 
| DREXEL FIRESTONE, INC., et al., (RLC ) 


Defendants. 


: rs \ ~~ ; 
PLEASE TAKE NOTICE that upon: je 


“ 


1. The annexed affidavits of Leonard Marks, Esq., sworn 
to the 14th day of February, 1974 and Diethild Gainer, sworn to 


| the 6th day of December, 1973, and exhibits thereto; 


2. The affidavits of Walter W. Ruegger, sworn to the 
28th day of April, 1972, Bertram D. Coleman, sworn to on or 
about the 28th f&ay of April, 1972, Murray J. Howe, sworn to the 
28th day of April, 1972, Kenneth L. Beaugrand, sworn to the 15th 
day of May, 1972, Edward J. Ross, sworn to the 3lst day of 
October, 1973, John Godfray Le Quesne, sworn to the 28th day of 
September, 1973, Jan-reter De wall, sworn to in or about October, 
1973, Peter daftner, sworn to the 5th day of October, 1973; 
Jacques Henri Warmelink, sworn to the 26th day of October, 1973, 
Peter Grandin Gallichan, sworn to the 7th day of November, 1973, 
Hugh Meyer Sassoon, sworn to the 7th day of November, 1973, 

‘Charles Jolibois, Jr., sworn to the 25th day of Octrver, 1973, 
| Ercole Graziadei, sworn to the 27th day of November, 197?, 
Anthony FP, Phillips, sworn to the 30th day of October, 1973, 


Gilbert S. Bennett, sworn to the 30th day of October, 1972, 
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Frederick McCann, sworn to the 5th day of December, 1972, George 
P. Bischof, sworn to the 3lst day of October, 1973, Jerome Istel, 


Sworn to the 23rd day of October, 1973; 


3. The depositions of Bertram Coleman (April 5, 1973), 


Grz.yson Murphy (May 2, 1973), Murray J. Howe (June 6, 1973), Hugh 


Knowlton, Jr. (June 19, 1973), Frederick M. Werblow (June 20, 
1973), Wilbur S. Duncan (July 17, 1473), and Walter W. Ru2gger 
(August 29. 1973); 


4. Plaintiff's Answers to Interrogatories; and, 


the undersigned will move this Court before the Hon. Robert L. 
Carter, at she Ualeed States Court House, Foley Square, in the 
Borough of Manhattan, City, County and State of New York, at a 
date, time and place to b fixed by the Court in April, 1974, for 


the following relief: 


1. Pursuant to Rules 22(b) and 41(b), Fed.R.Civ.P., for 
an order dismissing the complaint \u) for lack of Sint’ juris- 
diction over defendant Bernard Cornfeld ("Cornfeld"), (b) for. 
failure to prosecute the action against Cornfeld for more than 
seventeen months, and (c) for lack of subject matter jurisdiction 


or upon the ground of forum non conveniens, or, alternatively, 


5. All of the other papers and prior proceedings herein; 
ve Pursuant vy Aule 23(c)(1), Fed.R.Civ.P., for an order 
amending the conditional class action tctermination of Hon. 
Marvin L. Franke! of June 28, 1972, to provide: 
(a) that this suit say not be maintained as a class 
action; or, 
(b) that foreign nationals who purchased I.0.S. Ltd. 
("IO3") stock outside the United States be 


% 


eeeccue oe 
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excluded from the purported class and the class 
be limited to either (i) United States residents 


who purchased IOS stock or (ii) United States 


citizens wherever resident who purchased IOS 
Yours, etc. 
GOLD, FARRELL & MARKS 


Stock; and 
3. Granting such other, further or different relief as to 
the Court” may seem just and proper. 
Z Dated: New York, New York 
Attorneys for Defendant, 


February 15, 1974 
Bernard Cornfeld 
595 Madison Avenue 
New York, New York 10022 
(212) 935-9200 


O: SILVERMAN & HARNES, ESQS. 
Attorneys for Plaintiff 
One Rockefeller Plaza 
New York, New York 10020 


DAVIS POLK & WARDWELL, ESQS. 
Attorneys for Defendants Smith, 
Barney & Co. Incorporated & 

Banque Rothschild 
One Chase Manhattan Plaza 
Netw’ York, New York 10005 


B:. 2.) ABBOTT & MOFGAN, ESQS. 

Attorneys for Defendant Arthur 
Andersen & Co. 

One Chase Manhattan Plaza 

New York, New York 10005 


SULLIVAN & CRCMWELL, ESQS. 

-Attorneys for Defendants Drexel 
Firestone, Inc., Pierson, 
Heldring a Pierson, Guinness 
Mahon & Co., Limited, and Hill 
Samuel & Co., Limited 

48 Wall Street 

New York, New York 10005 


WILLKIE FARR & GALLAGHER, ESQS. 

Attorneys for Defendant J. H. 
Crang & Co., Ltd. 

One Chase Manhattan Plaza 

New York, New York 10005 
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PAUL, WEISS RIFKiND WHARTON & 

GARRISON, ESQS. 

Attorneys for Defendant Investors 
Overseas Bank, Ltd. 

345 Park Avenue 

New York, New York 10022 


WACHTELL LIPTON ROSEN & KATZ, ESQS. 
Attorneys for Defendant 1.0.S., Ltd. 
299 Park Avenue 

New York, New York 
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Affidavit of Leonard M. Marks in Support of 
Motion to Dismiss Complaint 
| UNETED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| HOWARD BERSCH, 
j 
| Piaintiff, 


AFFIDAVIT 
-against- 


TL. Civ... 5373 
DREXEL FIRESTONE, INC., et al., (RLC) 


Defendants. 


STATE OF NEW YORK ) 
: SS.: 
COUNTY OF NEW YORK ) 


LEONARD M. MARKS, being duly sworn, deposes and says: 


1. I ama member of Gold, Farrell & Marks, attorneys 
for defendant Bernard Cornfeld in this action. This affidavit is 


submitted in support of Mr. Cornfeld's motion: 


(1) pursuant to Rules 12(b) and 41(b) Fed.R.Civ.P. 
for an order dismissing the complaint: 


(a) fco> lack of personal jurisdiction over the 


defendant, 


~~ 


(bo) for failure of the plaintiff to prosecute 
the action against the defendant Cornfeld for 17 months, 
and 

(ce) for lack of Subject matter jurisdiction 
or upon the ground of forum non conveniens or, alterna- 


tively, 


(2) pursuant to Rule 23(c)(1) Fed.R.Civ.P. amending 
the conditional class action determination of*Hon. Marvin E. 


Frankel of June 28, 1972, to provide (a) that this suit may 
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not be maintained as a class action or (b) that foreign 


i 
nationals who purchased IOS svwck outside the United -States | 
class, and that the class be limited te either ,i) United 
States residents who purchased 1US stock (approximately 40 
people) or (ii) United States citizens wherever resident w' ; 


tf | (approximately 99,600 people) be excluded from the purported 
t 
purchased IOS stock (approximately 400 people). 


PRELIMINARY STATEMENT 


2. The complaint in this action seeks damages of over 
$110,000,000 on behalf of 100,000 purchasers, virtually all of 
whom are foreign nationals, who bought IOS stock at three public 


offerings outside the United States in 1969. 


3. The complaint was fil-a on December 9, 1971. The 
plaintiff served process promptly on ten defendants, but never 
served two named defendants -- Bernard Cornfeld and I.0.S., Ltd. 
("IOS"). Mr. Cornfeld, an ‘%:rican citizen who has resided in 


Europe for many years, was f vmerly President and Chairman of the 


Board of IOS. I0S is a Canadian corporation, registered and head- 


quartered in Geneva, whose stock has never been registered or 
traded on any American exchange. It has been actively traded 


over several foreign exchanges and was registered with all Canadia 


Securities Commissions. 


4h, Plaintiff actively litigated the case for seventeen 
months against the ten defendants which were served (nine under- 
writers and Arthur Andersen & Co., an accounting firm). During 
this time, plaintiff noticed seven depositions of the defendants 
and others, engaged in extensive document discovery and motion 


practice, and vsbtained a conditional class action determination 


( 
1924-7 
subject to later reconsideration. Since he had not been served, 
Mr. Cornfeld did not participate in any of these proceedings, or 


leven defend the class action motion which affected his rights 


directly. 


5. The first attempt co serve Mr. Cornfeld was made by 
the plaintiff May 15, 1973 -- cae day after Mr. Cornfeld was 
incarcerated in Switzerland -- when substituted service was pur- 
portedly made upon him in California in the mannei- least c2lculate 
to euesiab him with actual notice. Throughout the preceding 17 
months, Mr. Cornfeld was readily available, and never avoided 
service. Mr. Cornfeld could easily have been served at his homes 
in France or Switzerland (as other European defendants were 
served), or in the United States while on trips to New York and 


California. He has been a well known person for several years, 


and his whereabouts have always been easily ascertainable. 


6. On September 29, 1973, plaintiff obtained a summary 
default order against Mr. Cornfeld, without any notice to him or 
to Mr. Cornfeld's representatives, who had advised plaintiff's 
attorney that Mr. Cornfeld was being held without bail virtually 
incommunicado in a Swiss prison, and who had requested notice of 
any further proceedings. At a hearing on December 5, 1973, Judge 
Sylvester J. Ryan entered an order vacating the default in its 
entirety. By order of December 20, 1973, Judge Ryan provided for 


the submission of this motion on Mr. Cornfeld's behalf. 


7. Mr. Cornfeld is still incarcerated in Switzerland 


, 
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;}without trial. Bail was completely denied to hin by Swiss 


authorities until January cf this year. Bail was then fixed at 


; $2.4 million and subsequently lowered to $1.6 million. To date, 


Mr. Cornfeld has been unable to post this amount'of bail. The 
extraordinary problems of American counsel's obtaining access to 
/ 
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Mr. Cornfeld have added to the difficulties in preparing a defense 


8. Between December 10 and 12, 1973, I was permitted to 
visit Mr. Cornfeld at St. Antoine's Prison in Geneva. The infor- 
mation set forth here with regard to the personal and subject 
matter jurisdiction aspects of this motion are based largely upon 
my interviews with Mr. Cornfeld, and information received from 
his secretary, Monika Hallermeyer. The information regarding the 
status of the prozeedings pending against Mr. Cornfeld in Switzer- 
land on behalf of purchasers of IOS stock -- which is critically 
important in determining the propriety of class action treatment 
and class membership in the present case -- is based upen con- 
ferences with Messrs. Pierre Sciclounoff and Dominique Poncet, 
Swiss counsel for Mr. Cornfeld. 

LACK OF PROSECUTION AND THE 
PURPORTED SERVICE OF THE 
COMPLAINT ON MR. CORNFELD 

9. On May 15, 1973, in Los Angeles, 17 months after 
the action had been filed, and after extensive discovery and 
motion practice had been completed -- plaintiff purported to 
serve Mr. Cornfeld in California at a time when he was imprisoned 
in Geneva, Switzerland (as every newspaper had reported) and was 


being held virtually incommunicado. 


10. The Deputy United States Marshal who attempted to 
serve Mr. Cornfeld on May 15, went to 1100 Carolyn Way in Beverly 


Hills, Los Angeles. This house is owned by Grayhall, Inc. and 


leased to World Film Services, Inc., which permitted Mr. Cornfeld 
to use the premises while in Los Angeles. Mr. Cornfeld was not 


present, or even in the country at the time. 


ll. Monika Hallermeyer, Mr. Cornfeld's secretary, has 
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provided his schedule for the period preceding the purported 
service of process in California on May 15. I am advised that , 
from April 27, 1973, until May 9, 1973, Mr. Cornfeld was mv home 
in London, which he has leased since 1968. On May 9, Mr. Cornfeld 
went to hia home at Chateau Pelly near Seyssel, France, which he 
has owned for 8 years, where he stayed through May 12. On May 

13, Mr. Cornfeld arrived in Geneva where he stayed at 21° Route 

de Lausanne (Villa Elma) where he has resided for extensive 
periods of time during the past 8 years. On May 14, he was 
arrested, and has been held at St. Antoine's Prison in Geneva 


sirce that date. 


7 7+ 


12. On May 15, 1973, the Marshal left the papers at the 


Los Angeles address with Miss Diethild Gainer, a German citizen 
permanently resident in Switzerland, who was vacationing in 
California fcr a brief period, with an American tourist visa. 

The Marshal's return is annexed hereto as Exhibit A. Miss Gainer's 


affidavit concerning service is also annexed. 


13... Bests clear that under any circumstances the pur- 
ported service was invalid. "Ir. Cornfeld is not a resident of 
California. Mr. Cornfeld is an American citizen permanently 
resident abroad, as he has declared in feceral income tax returns 
for many years. He has filed United States non-resident tax 
returns each year since 1964 as a resident of Switzerland. Mr. 
Cornfeld advised me that he has never voted in California, never 
paid taxes in California, and never held a California driver's 
license. The only driver's license which Mr. Cornfeld possesses 
is his Swiss driver's license, which he obtained in 1965. A 


copy of this license is annexed hereto as Exhibit B. 


14. Mr. Cornfeld advised me that he has lived in Switzer 


192ZA~-/0 
twelve (12) years of residing in that country and has paid Swiss 


taxes for many years. His mother, Sophie Cornfeld, has resided , 
in Geneva since 1965 at Mr. Cornfeld's home, and maintains a 

permanent Swiss residence permit. Mr. Cornfeld's home in Switzer- 

land is listed as his residence address in each of the three pro- | 


spectuses referred to in the complaint in this action. 


15. Leaving the summons and complaint with a temporary 
visitor in California was ineffective service. No copy of the 
summons and complaint was mailed by the marshal to Mr. Cornfeld, 

a procedure which is absolutely required under the applicable 
state statute for substituted service outside tke state where the 
district court sits. New York Civil Practice Law & Rules §308. 
Moreover, Rule 4(b), Fed.R.Civ.P., if applicable, requires that 
the summons be served at the defendant's "dwelling house or usual 
Place of abode with some person of suitable age and discretion 
then residing therein." Clearly, a California house is not the 
"dwelling place or usual place of abode" of a person permanently 
resident abroad and in jail in a foreign country at the time of 
the purported service. In addition, Miss Gainer, a tourist on 

a shcrt vacation in the area was not "residing" in a place, merely 
by staying there briefly. The marshal made no attempt to ascer- 
tain whether the recipient of the summons was a suitable person. 
He did not even inquire of Miss Gainer as to whether she resided 
at the location (which she did not). He merely asked her to leave 
the documents for Mr. Cornfeld to await his return -- a return 


which has still not occurred. 


16. Not only was the purported service invalid, but 
plaintiff has offerred no excuse for his failure to even attempt 
service of process on Mr. Corr®feld between December 9, 1971, when 


this suit was first filed, and May 15, 1973, when purported 


LIC A" 
service was first attempted. Mr. Cornfeld advised me that on 


numerous occasions during that lengthy period, he was available 

for substantial periods at his European homes and that he was also 
available in New York and California. Mr. Cornfeld stated that he 
knew of no attempted service and never avoided process. The court 


records contain no indication of any prior attempt at service. 


17. Several recent cases have dismissed complaints pur- 
Suant to Rule 41(b) Fed.R.Civ.P. for lack of prosecution where 
plaintiffs have chos te wait fo sabstautial periods of time 
before serving one defendant witile actively litigating against 
other defendants in the same action. Mr. Cornfeld is at a severe 
disadvantage in participating at this juncture in this $110,000,0C 
litigation. Not only have substantial steps been taken without 
his participation, but the delay has prejudiced the preparation 


of his defense and his ability to assist counsel. 


18. The delay in serving Mr. Cornfeld is indicative of: 
the fact that his addition as a defendant was probably an after- 
thought. He is the last-named defendant in the case, and the 
only individual defendant named at all. Although he was Presi- 
dent cf IOS, he took no direct part in the public offerings or 
the preparation o% the prospectuses. Other top principms who 
sold large blocks of IOS shares in the offerings, and who took an 
active part in their effectuation, are not named. Clearly, plain- 
tiff regards the action against the underwritersas the main part 
of the case, and his lack of prosecution against Mr. Cornfeld is 
apparent. 


LACK OF SUBJECT MATTER 
JURISDICTION 


Le 
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19. The basic issue of subject matter jurisdiction in 
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jurisdiction over a purported 100,009 member class action, based 
on the sale of stock almost entirely to Poroienere outside the | 
United States, of a Canadian corporation unlisted on any American 
stock exchange. Judge Frankel specifically noted in his con- 
ditional class action determination that he was leaving open for 
resolution "whether foreign purchasers will be entitled to invoke 
the protections and sanctions of American securities laws." 
Opinion of Judge Frankel, June 28, 1972, p. 5, annexed hereto as 


Exhibit C. 


20. More recently, at the hear'‘ns vacating the default 


entered against Mr. Cornfeld, Judge Ryan stated: 


“iP [T]here are a number of serious questions in- 


volved in this case, not onl} a questicn as to juris- 
diction, but to the extent of your jurisdiction; if 
you do have jurisdiction over the person, the question 
of jurisdiction over the subject matter. 


"Have you a claim that you can assert here in the 
United States on any sales which were made entirely 
abroad, or are you limited to those sales which were 
made within the territorial jurisdiction of this 
country? Have you jurisdiction in this country of 
Sales which were made up in Canada or purchases? 

That presents a very serious question." (Transcript 
of hearing of December 5, i973, pages 32 to 33, an- 
nexed hereto as Exhibit D.) 


21. Every essential activity in connection with these 
offerings took place outside the United States. Lack of subject 
matter jurisdiction is particularly clear with regard to the 
activities of Mr. Cornfeld, who lived and worked in Geneva through 


out the period alleged in the complaint. "Mr. Cornfeld advised me | 


that he had little or nothing to do with the prospectuses con 


cerning the offerings of IOS stock. He stated that he never met 
with the accountants or lawyers who prepared the prospectuses. 


He did not participate in the preparation or dissemination of the 


prospectuses. Mr. Cornfeld stated that he signed the prospectuses 
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in Geneva. He further stated that he did not participate in any 
arrangements with the underwriters, with the exception of one 
meeting which occurred in Geneva. This meeting was limited ex- 
clusively to Mr. Cornfeld's efforts to convince the underwriters 
to raise the proposed offering price to $10 per share. Mr. 
Cornfeld recalls no other contact with the underwriters. He 
stated that he knew that the rrospectuses had been prepared by 
Shearman & Sterling and the leading underwriters in the various 
offerings, including Drexel, Harriman, Rinley, Inc. and that 
Arthur Andersen & Co. had performed a detailed financial analysis 
relating to the prospectuses. Mr. Cornfeld stated that he had not 
interfered in any way with the performance of the lawyers, invest- 
ment bankers and accountants, and that they had received full and 
complete cooperation, including complete access to IOS books and 


records. 


22. Mr. Cornfeld denied the allegations in the complaint 
that charge him with "touting" IOS stock. He stated that he did 
not recall giving any talks or speeches in the United States in 
which there was any mention of IOS going public, and that he did 
not engage in any promotion of IOS stock in the United States or 
elsewhere. Mr. Cornfeld stated that at the time of the IOS offer- 
ings he was in fact heavily engaged in other business matters on 


behalf of IOS. 


23. The seven depositions conducted by plaintiff to 


date contain virtually no references to any activities of any 


kind by Mr. Cornfeld. There are no references to his having done 
anything in the United States with regard to the offering of IOS 
stock. Indeed, the depositions confirm that Mr. Cornfeld's con- 
tact with those preparing the offerings was minimal, and occurred 


entirely in.Switzerland. The prospectuses explicitly state that 


| 
| 
| 
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the offerings were not registered pursuant to or coverei by 
American securities laws. 
AMENDING OR ALTERING 
THE CLASS 
24. The conditional class action determination entered 
by Judge Frankel was expressly made tentative and subject to 
review by the Judge to which this case is assigned for all pur- 
poses.* Such reconsideration is appropriate now since discovery 
concerning the jurisdictional aspects of this case has been con- 
cluded. Judge Frankel specifically identified the following pro- 
blems, among others, which were left to be resolved: 
(1) "“{W]hether foreign purcaasers will be entitled 
te invoke the protections and sanctions of American 
securities laws." (Frankel Memorandum, p. 5); 
(2) "[W]hetner foreign investors . . . will be bound 
in their own courts by an adverse decision in the 
instant class action." (Id.); 
(3) "[Blasic questions affecting the management of 


the case" including the "key-stone ... matter 
of notice" to class members. (Id., pp 6-7) 


1. Pending Swiss Pi oceedings 


25. On plaintiff's initial class nataentte heute i ae 
1972 -- more than one year before any service was attempted upon 
Mr. Cornfeld -- plaintiff's counsel contended that there was no 
other forum available in which any members of plaintiff's pur- 
ported world-wide class of 100,000 purchasers of ~OS stock could 
seek relief. Plaintiff's mention of Swiss proceedings against Mr. 
Cornfeld stated that the action was criminal in nature and that 


because contingent fees are not permitted in Europe there was no 


# Rule 23(c)(1), Fed.R.Civ.P., specifically provides that the 
court may always reconsider a class action order, in any event. 
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likelihood of a class action being brought there. Plaintiff's 


counsel stated that "there was no way of knowing whether any 
damages would actually be sought” in the Swiss proceedings. Affi- 


davit of Jewel H. Bjork, April 7, 1972, p. 2, annexed hereto as 
Exhibit E. 


26. The information which I have received from Swiss 
counsel for Mr. Cornfeld demonstrates that plaintiff's description 
of the Swiss proceedings is inaccurate and misleading. In fact, 
Swiss proceedings have been initiated by 395 IOS stock purchaser- 
complainants of many nationalities, including at least 18 Ameri- 
cans, and are being actively litigated against Mr. Cornfeld. 
Moreover, simplified arrangements ha‘e been made in Switzerland 
for the filing of form complaints by IOS stock purchasers and 


competent, aggressive Swiss counsel has been retained to represent 


their interests. 


27. Annexed hereto as Exhibit F is a circular dated 
October 18, 1971 on behalf of a committee formed to represent 
purchasers of IOS stock. This circular states: 
"We are now at last in a position to follow through 
on the investigations commenced last year, in the matter 
Oo. the defense of the interests of the IOS Swiss emplo.’- 


ees who have purchased stock in this company. 


"The undersigned have formed a Committee for the 
Defense of the said interests. 


"We have submitted the case for examination by an 
attcrn who is specialized, and advise you herewith of 
criminal suit which he has filed and which we feel de- 
fines perfectly the grievances which we can hold against 
tne IOS executives. 


"We have now come to the stage where we can file 
the complaint. 


"If you are still minded to go ahead, we shall ask 
ycu to fill in the blanks in the herewith complaint, giv- 
ing your rame, first name and address, all exr_t (page 1), 
and also the number of shares purchased and the total 


'*49ons for the purchase of IOS stock, and that this relief is being 
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ase (page 4), and, finally, sign the 
ast page, then send it direct to Mr. 
Antoine Hafner, Attorney, 6, rue Bellot, Geneva, who will 
see that all the complaints are filed together with the 
Procurator General. 


price of your purch 
complaint on the li: 


"Please be sure -- as we have arranged with Atty 
Antoine H fner -- to pay to him direct your share of the 


amount required, namely 1 fr. per share being satisfactor 
to him. 


On the other hand, Atty Hafner reserves the right 
to demand payment of supplementary additional fees from 
our opponents, in case the complaint proves successful. 


"We urge you to join us in the filing of this com- 
plaint, as we have good reasons and grounds to believe 


that same will nct only lead to a verdict against those 
respons le, but also to refund of the amounts paid in 


purchase of the shares. Of course, we are not ina 


position co Suarantee to you this result, but the chances 


‘f success seem to us so f vorabie that it would be 
regresable to abandon the process now and that we will 
succeed in seeing that justice is done." (Emphasis 
added) 

28. I am also advised that Swiss law permits interven- 


tion by civil parties in criminal proceedings, that a judgment 


against the defendant wou?’ include complete damages or repara- 


sought on behalf of the complainants in Switzerland. It is par- 
ticularly noteworthy that both the wide circulation of the form 
complaint among prospective complainants in Europe and the filing 
of the Swiss action against Mr. Cornfeld on November 5, 1971, 
preceded the filing on December 9, 1971 of the purported class 


action in the present case. Moreover, in contrast to the large 


eae 


number of persons who have joined in the Swiss proceedings, not 
one single r:rson has sought to join in the present American 


action. 


29. Iam further advised that an advertisement appeared 
in Swiss nevspapers seeking additiona? claimants among IOS pur- 


chasers. Annexed hereto as Exhibit G is a newspaper article from 


a& Swiss publication which refers to the action filed by 10S stock 
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purchasers seeking to recover their investments. 
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30. Although Swiss law does not permit class actions 
per se, the procedures adopted by Swiss counsel, including the 
simplified filing of form complaints, making arrangements for the 
compensation of counsel based on the number of shares of IOS stock 
purchased, and single representation of 395 complainants by one 
attorney bear a striking resemblance to certain aspects of a class 
action, and demonstrate the availability of an adequate forum for 
all plaintiffs. I am informed by Pierre Sciclounoff and Dominique 
Poncet, Swiss counsel to Mr. Cornfeld, that of the 395 claims that 
have been processed in the Swiss judicial proceedings against Mr. 
Cornfeld (all of whom are members of the class plaintiff sec :s to 
represent), 194 are claims of Swiss employees of IOS working in 
Switzerland or France; that 89 are claims of non-Swiss I0S em- 
ployees who purchased stock in the public offering while working 
for I0S in Switzerland; and 112 are claims of non-Swiss employee-~- 
purchasers of IOS stock employed by IOS in France. I am further 
advised that the claimants are of the following nationalities: 
American, German, Canadian, Australian, Italian, Indian, French, 
English, Turkish, Spanish, Portuguese, Greek, Chilean, Armenian, 
Sudanese, Danish, South African, Argentinian, Israeli, Dutch, 


Algerian and Austrian. 


31. It is particularly significant that every one of 
the numerous claims filed in the Swiss proceedings are made on 
behalf of purchasers who bought IOS: stock in only one of the three 
public offerings -- that made through Investors Overseas Bank 
Ltd. -- an IOS subsidiary which sold to IOS sales represe tatives, 


‘employees, clients and others with a iong standing relationship 
| 


with IOS. The plaintiff in the present action, Howard Bersch, et 


ichased his shares through the same Investors Overseas Bank Ltd. 


1920-1 
offering as the hundreds of complainants in the Swiss proceedings, | 

{ 
Mr. Bersch did not purchase in either of the other two offerings, | 


although he now seeks to represent everyone who did. Moreover, 
Mr. Bersch had a long-standing relationship with IOS as did the 
employee-complainants in the Swiss proceedings; Mr. Bersch pre- 
viously worked for an IOS subsidiary and was employed by a firm 


which acted as a business consultant to IOS. 


32. The complaints in the Swiss proceeding are based 


upon the same allegedly false and misleading prospectus as the 


New York proceeding. Annexed hereto as Exhibit H is a copy of 


the translated form complaint filed in the Swiss proceeding which 
was previously annexed as an exhibit to the April 7, 1972 affi- 


davit of plaintiff's co 1. 


33. I am further advised that more than 75 claims in 
the Swiss proceeding have been settled after the taking of testi- 
mony from the individual claimants by the Swiss presiding official 
In addition to the fees received directly from complainants in 
that action, plaintiff's counsel in Switzerland has received an 
additional 50,900 Swiss Francs for representing that group. Addi- 
tional funds will be received by complainants' counsel as part of 
any further settlement. Thus, plaintiff's suggestion that 


European counsel would not pursue relief in European courts be- 


cause of the absence of contingent fees and the cost of litigation 


is totally unfounded. Substantial numbers o members in plain- 
* 

tiff's purported class have been and are continuing to be 

adequately represented in another forum by competent counsel who 


is being well compensated. 


34. The fact that so many individuals in plaintiff's 


position, with numerous claims both larger and smaller than his 
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~6,000 claim, have participated in the Swiss proceedings, is it- 


self substantial evidence that adequate remedies aré available to 
the members of plaintiff's pi.cported class without burdening an 
American court with a 100,000 member class action on behalf of 
foreign nationals on sales of stock of a Canadian corporation 
which taok >lace almost entirely outside of the United States. It 
is apparent from the Swiss proceedings to.date that citizens of 
any nationality may invcke the jurisdiction of the Swiss courts 


to pursue their claims relating to the purchase of IOS stock. 


35. Indeed, Switzerland would be the normal jurisdic- 
tion for the adjudication of these matters. The complainants, 
who are almost all Europeans, purch:sed the stock of a corpora- 
tion headquartered in Switzerland. They bought their stock in 
Europe, through European underwriters, or European branches of 
other underwriters. The prospectuses they saw were generally 
printed in their native languages, and stated on their face, in 
effect, that the American securities laws would not afford them 
any protection. Under these circumstances, the American courts 
should not become involved in this enormous undertaking, which is 


a controversy that can be adjudicated in European courts. 


\ 


2. Res Judicat? Problems 


36. If this suit proceeds as a class action, the pen- 
dency of the many complaints against Mr. Cornfeld in Switzerland 
raises substantial problems of res. judicata and collateral estop- 
pal for Mr. Cornfeld. Annexed hereto for the convenience of the 
Court as Exhibit I is a copy of an affidavit from a Swiss lawyer, 
Peter Haftner. The affidavit has been submitted on behalf of 
other defendants. Mr. Haftner makes clear that under Swiss law 


a decision of an American court in tuis purported class action 


Lo 
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would not be binding in Switzerland if class members did not 
affirmatively "opt-into" the class and agree to be bound by the 
American determination. Even if the foreign purchasers of IOS 
stock were forced to opt-in to the American proceedings in order 
to participate -- a practice which appears to be prohibited by 
Rule 23* -- Mr. Haftner indicates that Swiss courts might still 
decline to apply the doctrine of res judicata because class 
actions are not recognized in Switzerland. This problem was 
recognized by Judge Frankel, who questioned whether foreign in- 
yestors would be bound in their own courts by an adverse decision 
in an American class action, and stated that the defendants here 
are entitled to a complete victory -- including the principles 


of res judicata -- if : -essful in their defense. 


37. This problem is particularly serious for Mr. Corn- 
feld if, as expected, the Swiss proceedings proceed to judgment 
pefore this case. The plaintiff here could then claim factual 
¢ollateral estoppel if Mr. Cornfeld loses in Switzerland, but not 
be bound if Mr. Cornfeld wins, because plaintiff is not a party 
to the Swiss proceedings. 

3. Manageability: Class Size; 
Language 5 Notice; Foreign Law 

38. It is also apparent that plaintiff's purported class 
action would be totally unmaragable. Plaintiff's asserted class 
consists of ove: 100,000 persons. At least 99.5% of the purported 
class are foreign citizens and vestéente who purchased IOS stock 


in countries throughout the world (except the United States). It 


* Memorandum of Law of defendants Banque Rothschild and Smith, 
Barney & Co., Incorporated, October 31, 1973, pp. 29-32; Memo- 

randum of Law of Drexel Group defendants, October 31, 1973, 

pp 33-38. 
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is estimated that plaintiff's class would encompass as many as one 
hundred countries, and citizens speaking twenty-five languages or 
more. Locating and noti’ying purc.asers of IOS stock five years 
ago who are scattered eroind the £!.0obe would pose insurmountable 
problems. It is obvious that notices would have to be sent in 
more than two dozen languages. In the Swiss proceedings alone, 
claims have been filed by nationals of the following countries: 
United States, Germany, Canada, Australia, italy, India, France, 
United Kingdom, Turkey, Spain, Portugal, Greece, Chile, The Sudan, 
Denmark, South Africa, Argentina, Israel, The Netherlands, Algeria 
and Austria. The Drexel, Harriman underwriting included more than 
120 underwriters offering shares in Australia, the Bahamas, 
Belgium, Finland, France, Germany, Japan, Luxembourg, The Nether- 
lands, Norway, Sweden and the United Kingdom. Moreover, the 

whole American concept of a class action is unknown in most other 
countries in the world, as is demonstrated by the affidavits sub— | 
mitted by foreign lawyers from France, England, Germany, Italy 

and Switzerland ci: behalf of other defendants. Thus, for example, 
a Frenchman who purchased IOS shares in France would have to re- 
ceive a notice in French concerning an American court action of 

a kind that he has never before heard about and which is unknown 
to his system of law, and will be asked to make an intelligent 
choiee concerning his participation when there is substantial 
doubt that his actions would even be held to be bind‘ng by a 
French court, regardless of the result here. Such a class action 
would also enmesh an American court in am thaetne the relevancy 
of, and applying the laws and policies of as many as one hundred 


different nations whose citizens purchased IOS stock in their 


own countries -- not in the United States. Thus, the purchase of | 


IOS stock by a German investor in Germany from a German uncer- 


writer would probably be governed by German law which has the 
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most substantial contact with the transaction. Multiplied one 


hundredfold the application of foreign law would present an 
American court with hopelessly complex issues. Indeed, this com— 
plaint's broad invocation of “pendent jurisdiction" (1) in addi- 
t 


ion to American securities law claims would compound the choice 


| 
| 
| 
of law problems facing this Court. 
39. Foreign purchasers of IOS stock had no expectation 
that American securities law governed their transactions. Nor 
were those laws designed to apply to sales of Canadian stock to 


foreign nationals abroad. In fact, the prospectuses in question 


contain the express language on their first page: "The common 
shares offered by this prospectus aire not registered under the 
United States Securities Act of 1933 and are not being offered in 
the United States of America or any of its territories or posses- 
sions of any areas subject to its jurisdiction . .." Imposing 
American securities law under these circumstances would constitute 


an unwarranted interference with international contracts between 


foreign buyers and sellers. 


40. Moreover, substantial problems would be encountered 
by the fact that many foreigners purchased IOS shares through 
foreign banks so that identification of the actual purchasers 
would be difficult since the shares are held in the equivalent of 
street name, and numerous foreign banks are subject to laws re- 


garding the confidentiality of their clients. 


4, Claims of Touting 
and Market Priming 


41. All of the foregoing points to the inescapable con- 
clusion that this suit should not proceed as a class action. The 


complaint itself supports this conclusion. The complaint goes 


f 
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beseie the offering prospectuses and specifically alleges that 


the purported class was defrauded as follows: 


"10 (e) Various I0S officials engaged in violations 
of the antifraud provisions of the National Securities 
Laws, particularly "gun-jumping" and "market priming." 

- During the months preceding the IOS Public Offering, 


- these officials, including defendant Cornfeld, touted 

- I0S' prospects at press conferences, in brochures, at 
- meetings of financial analysts’ societies and on tele- 
* vision. 


ees) eee a 


"16. In the months prior to a contemplated public 
offering, an issuer should and usually does maintain a 
well-guarded silence. The purpose of this practice is 
to prevent excitement for a public offering based on 
chance remarks or incomplete brochures or pamphlets. 

IOS and its senior officers, prior to and in preparation 
for the public offering, made glowing statements con- 
cerning IOS and its future. I0S was referred to as 'the 
most important force in the free world’ and it was often 
estimated that IOS, by 1975, would have $15 billion under 
its management. 


"17. Defendants IOS and Cornfeld knowingly and 
wilfully committed the aforedescribed fraudulent and 
deceptive acts... 


"18 (b) The participating Underwriters knew that 
defendant IOS and its senior officers had engaged in 

‘gun jJumping' and 'market priming' activities. By par- 

ticipating in the IOS Public Offering with knowledge of 

these facts, they aided and abetted the defendants IOS 
and Cornfeld in their scheme to defraud the class." 

(Emphasis added) 

42, In short, the complaint contains numerous allegatior 
that the 100,000 member class was defrauded by the fact that de- 
fendant Cornfeld and others "touted" IOS and its stock in press 
conferences, on television, in speeches and brochures. Such 
claims are particularly ill-suited to class action treatment sinecs 


they raise substantial questions concerning which members of the 


purported 100,000 member class heard or received the alleged 


"touting" statements, which relied upon them, and the like. This 
problem is compounded by the fact that the purchasers are spread 


among numerous countries, speak different languages and obviously 
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did not receive or hear the same alleged statements. Proof of 


reliance, materiality and causation would have to be received 

from each indiv? 17 class member since the alleged false oral and 
written statement -»on which plaintiff claims the class relied 
were disseminated taroughout the world in various forms and were 


not standardized. 


43. Numerous cases gathered in the accompanying memo- 
randum have denied class action status in cases where alleged 
"touting" statements or misrepresentations were not standardized, 
and were made unequally to members of the purported class. 

5. Plaintiff Is Not Typical 
Or Representative Of The 
Class 

44, Finally, Howard Bersch, the sole named plaintiff, 
is not typical or representative of the 100,000 class members he 
wishes to represent. First, Mr. Bersch purchased under only one 
of the three public offerings of IOS stock, that of Investors 
Overseas Bank Ltd., whose sales were made to IOS employees and 
those closely associated with the company. He had nothing to do 
with the offerings of the Drexel, Harriman group or the 7. H. 
Crang offering which were made to members of the general public, 


and he is in no position to represent purchasers at those two 


offerings. 395 purchasers under the same offering as Mr. Bersch 
-- all purported members of his class -- are already represented 
a in Swiss proceedings. Second, Mr.’ Bersch's answers to interroga- 


tories demonstrate that he did not rely on the prospectuses he 


claims to be faise and misleading. Hence he is not in any position 


to represent those who it is alleged so relied. In his answer to 


interrogatory number 23, plaintiff states that he purchased his 


shares on September 3, 1969, and forwarded his subscription and 
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payment check to Geneva. The prospectuses, however, were dated 
September 24, 1969 (Exhibits B, C and D to affidavit of Joan T. 
Harnes, sworn to April 7, 1972), and thus were not available to 


Mr. Bersch at the time he acknowledges making his purchase. Under 


these circumstances, Mr. Bersch is not in any position to repre- 


sent those who purchased stock in the IOS public offerings “in 
reliance upon prospectuses which were false and misleading . 


and were damaged thereby." Complaint, 45. 


45. Moreover, Mr. Bersch is hardly typical of the 
100,000 IOS purchasers he claims to represent, who are almost 
all foreigners who purchased as members of the general public. 
In his answers to interrogatories (Number 9), Mr. Bersch acknow- 
ledges working directly for Robert Sutner when he made his pur- 
chase. Mr. Sutner was both a director of IOS and one of the major 
selling shareholders in the public offering. Thus, Mr. Bersch's 
knowledge of the workings of IOS makes him atypical of the pur- 


ported class. 


46. Under all of these circumstances, plaintiff is 
neither representative, nor typical, of the 100,000 member class 


he seeks to lead. 
NARROWING THE CLASS 


47. The foregoing facts demonstrate that this case 
should not proceed as a class action under any circumstances. 
Clearly, the pendency and availability of foreign proceedings, 
the problems of res judicata, notice to foreigners, managability, 
the dubious applicability or American law, and complex questions 
of foreign law, at the minimum require the exclusion of foreigners 


from the purported class. 
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48. Of the 100,000 members of the purported class of 


IOS stock purchasers, no more than 387 were American citizens. 


Annexed hereto as Exhibits J and K are documents produced by In- 


vestors Overseas Bank, Ltd. which have been furnished to the 


Securities and Exchange Commis-ion which list the 387 known Ameri- 
can citizens who purchased IOS stock at the public offerings in 
1969. No additional American purchasers have been identified in 


the extensive discovery that has taken place. 


49. All of the American purchasers listed in these 
Exhibits were either IOS employees who worked and lived in Europe 
when they made their purchases of IOS stock or had a close asso- 
ciation or relationship to IOS. None of the American purchasers 
was a stranger to the company. Many already owned preferred 


stock in IOS or held options for such shares. As is reflected in 


the addresses of these purchasers, the overwhelming majority are 


residents of Switzerland or France and can easily: avail them- 


selves of the pending Swiss proceedings. I am advised by Swiss 
counsel that, in fact, at least 18 of the American purchasers on 
these exhibits have already filed claims in the Swiss proceedings 


against Mr. Cornfeld. 


50. A review of Exhibits J and K indicates that at most 
only 37 American purchasers of IOS stock were residents of the 
United States when they made their purchase. This small group 


all purchased stock under one offering -- that of Investors 


Overseas Bank, Ltd. Plaintiff is a member of this small group. 


This group is obviously managable and presents no difficulties in 


terms of notice or languaga&. Moreover, this group of American 
resident purchasers has the hat contact with the United States 
and is best situated to invoke the arguable protections of 

s 


be an sc C aw Even as to them, however, for the 
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reasons set forth above, common questions of law and fact do not 


predominate, and a class action is not the best manner of adjudi- 


cating their claims. 


51. It is respectfully submitted that this case should 
not proceed as a class action. If any such status is permitted, 


the class should be limited to American residents who purchased 


IOS stock. 


Lr 1774 


’ LEONARD M. MARKS 


Sworn to before me this 


14th day of February, 1974. 


‘Dont hns . 5S An O = emetic jal -te ae abaal-tal- 
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Letter on Behalf of Defense Committee of 1.0.S. Swiss Employees 
-- Who Are Stockholders in 1.0.S. Ltd., and Translation 
Thereof, Exhibit F Annexed to Cornfeld Motion 
Translation ‘ 


Geneva, 18 October 1971 


Dear Madam, 
Dear Miss, 
Dear Sir, 


We are now at last in a position to follow through 
on the investigations commenced last year, in the matter of 
the defense of the interests of the IOS Swiss employees who 
have purchased stock in this company. 


The undersigned have formed a Committee for the De- 
fense of the said interest_. 


We have submitted the case for examination by an at- 
torney who is specialized, and advise you herewith of crimin- 
al suit which he has filed and which we feel defines perfect- 
ly the grievances which we can hold against the IOS execu- 
tives. 


We have now come to the stage where we’ can file the 
complaint. 

If you are still minded to go ahead, we shall ask you 
to fill in the blanks in the herewith complaint, giving your 
name, first name and address, all exact (page 1), and also 
the number of shares purchased and the total price of your 
purchase (page 4), and, finally, sign the complaint on the 
last page, then send it direct to Mr. Antoine Hafner, Attor- 
ney, 6, rue Bellot, Geneva, who will see that all the com- 
plaints are filed together with the Procurator General. 


ease be sure -- as we have arranged with Atty 
Antoine Hafner -- to pay to him direct your share of the 
amount required, namely 1 fr. per share being satisfactory 


to him. 


On the other hand, Atty Hafner reserves the right to 
demand payment of supplementary additional fees from our op- 
ponents, in case the complaint proves successful. 


We urge you to join us in the filing of this com- 
plaint, as we have good reasons and grounds to believe that 
same will not only lead to a verdict against those respon- 
sible, but also to refund of the amounts paid in purchase 


aes Vee eewe sys & 


Translation 
Page 2 


of the shares. Of course, we are not in a position to guar- 
antee to you this result, but the chances of success seem 

to us so favorable that it would be regretable to abandon 
the process now and that we will succeed in seeing that jus- 
tice is done. 


For the Defense Committee 
of Swiss Employees that are 
Stockholders in I.0.S. Ltd. 


-illegible signature- 
(typed:) Francis M. Schumacher 
(Tel: 3F 12 10) 


-illegible signature- 
(typed: ) John Morhardt 
(Tel: 35 48 66) 


-illegible signature- 
(typed: ) Mario Urban 
(Tel: 35 71 41) 


enclosures: 1 complaint to be filled out and signed, then 
returned to Atty Antoine Hafner, 6, rue Bellot, 
Geneva 
1 payment slip 


IMPORTANT: THE ADDRESSEESOF THIS CIRCULAR WHO BFTWEEN NOW 
AND OCTOBER 31 1971 SHALL NOT HAVE REPLIED WILL 
BE CONSIDERED TO HAVE WAIVED ACTION.- 
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Genéve, le 18 octobre 1971 


Chére Nadame, 
Chére Macemoiselle, 


Cher ansiany 


nek fits elt |g 


Nous pouvons enfin conner suite aux investiqations commen- 
cées l'an dernier, au sujet de la défense des intéréts des . 
employés suisses d'IOS acheteurs d'actions de cette socié- 
té. 


Les soussignés se sont constitués en Comité pour la dé- 
fense desdits intéréts. 


Hous avons soumis Je cas a i'examen d'un avocat spécialisé 
et vous communiquons, sous ce oli, Ja plainte pénaie qu'il 
a établie, et gui nous parait définir parfaitement les 
griefs que nous pouvons adresser aux responsables d'IQS. 


Nous sommes arrivés maintenant au stade du dépét de Va 

plainte. | 

| 

Si vous étes toujours disposés 4 aller de l'avant, nous 

vous prions de compléter tes blancs dans la nlainte ci- 

jointe, en mentionnant votre nom, prénom et adresse | 

exacts (page 1), ainsi que le nombre d'actions acnetées et 

le prix total de votre achat (nage 4), et, enfin, de si- | 

- gner la plainte en derniére page, puis l'adresser directe- | 

ment & jionsieur Antoine HAFNEV, Avocat, 6, rue Beliot, 4 | 

Genéve, lequel se chargera de les dfiposer toutes ensemble 
auprés du Procureur Général. 


9 
5 
i 


Vous voudrez bien - ainsi 4 
Me Antoine Hafner - lui ver 
sa provision, soit fr. 1.- 

de versement ci-joint. 


c nous en sommes convenus avec 
ar directement votre part de 
ar action, au moyen du bulletin 


tous avons obtenu l'engagement de tie Hafner de ne pas de- 
mander, dans l'avenir, de nouvelics provisions ct de mener 
l'effaire pénale jusqu'a& son terme en se contentant de la 
provision de fr..1.- par action. 


Par contre, ‘ie Hafner sce réserve de réclamer paiement, d'ho- 
noraires complémentaireas & nos adversaires, en cas de suc- 
cés de la procédure. 


ous vous enqageons yvivenent ad vous joiadre J nous pour je 
4@nét da certe niatat:. aut cacti ce ode bh woes yr fear | 
Ps geek Ge abe cbse ee | i eh BOR ts" DT ongony ch AR. 
ceulra ateldle abottina now seulement & To inettpatton des 
responsables, mais aussi au rewboursement des montanks payes i 
pour J'achat des actions. Sais does aout We Coes Pan vb 
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n 
~ “- 


e. 


d'obtenir que justice soit faite. 


Avec mos cordiales salutations. 


Pour le Comité de Défense 
des Emoloyés Suisses 
Actionnaires d'I.0.S., Ltd. 


a . r ) / 

eX ’ 

ge: jf WN A) 
/ 7 

Francis <1. SGHUIACHES vi) 
(TAL. s 35°12 10) 


Pa © Sade 
4 fede A 
John “ORHFRDI 
(Té1. =: 35 48 66) 


‘ Ot ay 
{fh - Len HE 
mario URBAN 


Sehs, t 3S FL. 4%) 


Annexes : 1 nlainte 4 compléter et sianer, puis retourner & 
Ne Antoine Hafner, 6, rue Bellot, Senave 
1 bulletin de versement 


IMPORTANT : LES DESTINATAIRES DE CETTE CIRCULAIRE QUI N'AU- 
"OF REPONDU N'ICI AU 31 OCTOBRE 1971 SERONT CONSIOERES 
CONHE AYANT RENONCE A AGIR, 
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Newspaper Article re Action Filed by Defense Committee of 
1.0.8. Swiss Employees Who Are Stockholders in 1.0.S. Ltd., and 
. Translation Thereof, Exhibit G Annexed to Cornfeld Motion 

IN SIGHT Pace oN 


by Fred Bates 


a 


I.0.S. 


We have been told that a Committee for the defense 
of the interests of the I.0.S. Swiss employees who 
bought sr .res of the Company has filed a complaint 
in “professional embezzlement" against the people 

who led the company. 


The accusations are seriousnand mention the names 

of a number of administrators such as Messrs. Cornfeld, 
James Roosevelt, Erich Mende, and Sir Eric Wyndham 
White. The aim of this complaint is to recuperate 
important sums which have been lost because of acts 

of the group. 


The only thing which surprised me in this news is that 

it came so late. For whoever has read the book, which 
constitutes such a condemning accusation of the manoeuvres 
of Cornfeld and his associates, it seems evident that 
there would be an inquest since the book did not pro- 

voke any reaction from the people attacked. 


The plaintiffs are people who worked for the company 
and claim to be damaged. They are undoubtedly well- 
placed to know what happened. 


If these complaints are justified, one should hope that 
they will achieve their goal and that certain profits 
wrongly acquired by the management of this extravagant 
adventure; if there were such, must be reimbursed be- 
cause nothing is more demoralizing, socially speaking, 
than the spectacle of profit-takers who live off the 

fat of disputable mar oeuvres after having caused 
heavy losses on a quantity of worthy people. 


Only on inquest into justice can head us to a definitive 
answer to this matter and it is exactly this inquest 
which the complaint will inevitable lead to. The 
complaint will be opposed by an imposing team of Geneva 
lawyers mobilized by I.0.S. Let.us hope ‘nonetheless 
that the matter will be vigorousiy prosecuted. It is 

a great time to establish the truth in the mysterious 
affair. 


LEE SaS zaecene camaeemaneceeen—... 


On nous annonce qu'un Comité de 
défense des intéréts des cinployés suis- 
ses d’L.O.S., acheteurs des actions de 
la Société, ont déposé tine plainte en 
«escroqueric par méticr » contre les 
dirigeants de cette entreprise. 


Les accusations sont graves ct men- 
tionnent ‘les noms de nombreux admi- 
nistrateurs tels que MM. Cornfeld, Ja- 
mes Roosevelt, Erich Mende et Sir 
Eric Wyndham White. Le but de cette 
plainte est de récupérer des sommes 
importantzs qui ont été perdiuces par 
suite des agissements de ce groupe. 


La seule chose qui nvait surpris 
dans cette nouvelle est qu'elle ait été 
si tardive. Pour quiconque a ju le li- 
vre, qui constitue un si aceablant ré- 
quisitoire des manwuvres de M. Corn- 
feld et ses associés, il parait évident 
qu'une enquéte s'impose puisque ce li- 
vre n’a provoqué aucune réaction de la 
part des personnages attaqués. 


Les plaignants sont des gens de ja 
maison qui se déclarent lésés ct ils 
sont sans doute bien placts potir sa- 
voir ce qui s'y passnit. 


Si ces plaintes sent justifiees, il faut 
espérer qu'elles aboutiront et que cer- 
tains profits; mal acquis par les diri- 
Beants de cette rocambelesque ayen- 
ture, s'il y en cut, devront étre rem- 
boursés cav rien n'est plus dcmorali- 
Sant, socialement parlant, que le spec- 
tacle de profiteurs qui vivent grasse- 
ment du predvit de mantmuvres diseu- 
tables apris avoir cause de lourdes 
pertes & une quantité de braves gens. 


Ce n'est qu'une enquéte de ta jus- 
tice qui poutra nous apportor une reé- 
ponse délinitive & ce sujct ct c'est jus- 
tement cette enquéte qui suivra for- 
cément la plainte dépnsée. Elle se 
heurtera €& une imposinte équipe 
d'avocats genevois  mvbilisés par 
'L.O.S.. Espérons tout do méme que 
Faction sera vigourensement moenée. II 
est grand temps d'établir la vérité 
dans. cette ténébreuse affaire. 


| 


The undersigned 


Family Name 
Christian Name 


Profession 


Exact Address 
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Complaint Filed in Swiss Proceeding, and Translation ~ 


Thereof, Exhibit H Annexed to Cornfeld Motion 


Geneva, October 31st, 1971 


The Attorney-General 
(in his office) 

Palace of Justice 
Place du Bourg-de-Four 
1200 Geneve 


declares charges of business swindling against the persons 


hereinafter mentioned, all members in September 1969 of the 


Administrative Council of 1.0.S. (Investors Overseas Limited) 


the registered seat of which is at 800 Dorchester Boulevard West, 


Montreal, Canada but whose actual board of cirectors is in 


Geneva, 119 Rue de Lausanne, a city in which a branch office is 


also inscribed (registered) with the trade register, being ... 


Comte Carl Johan Bernadotte 


Martin Montague Brooke 


‘Christian Henry Buhl III 


Allen Richard Cantor 


Pasquale Chiomenti 


3, Villa Emile Bergerat 
92 Neuillv-sur-Seine, France 


Duxbury House” 
Chantry View Road 
Guildford 

Surrey, Angleterre 


Les Charmettes 
Gland 
Vaud, Suisse 


Port Chnoiseul 
Pue Marchard 
Versoix 
Geneve, Suisse 


Viale B. Buozzi 98 
Rome, Italia 


| 
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_ Bernard Cornfeld 


Edward Joseph Coughlin, Jr. 
Edward Norton Cowett 
Harvey Felberbaum 


Richard Gangel 
Kent Gordis 
Richard Hammerman 
Ben Heirs 


Roy Kirkdorffer 


George Landau 


Jay Francis Leary 


Melvin Lechner 


Erich Mende 


George von Peterffy 


-3s- 


218, route de Lausanne 
Geneve, Suisse ° 


4, place de l'Etrier 
Shene-Bougeries 
Geneve, Suisse 


Villa Belle’ Haven 
6, rampe de Cologny 
Cologny 

Geneve, Suisse 


Piazza Monte Savello 30 
Rome, Italie 


26 Rutland Gate 
Londres, S.W.7, Angeterre 


Grand Coudre 
Celigny 
Geneve, Suisse 


26 Kingston House South 
Ennismore Gardens 
Londres, S.W.7, Angleterre 


27, chei.n des Bougeries 
Chene-Bourg 
Geneve, Suisse 


Ilchester House 


. Winnington Road 


Lonéres, N.2, Angleterre 


4, rue dées Granges 
Geneve, Suisse 


53, rue de Rive 
Nyon 
Vaud, Suisse 


4, place de l'Etrier 
Chene-Bougeries 
Geneve, Suisse 


Am Stadtwald 
Bad Godesberg, Allemagne 


6 Coolidge Hill Road 
Cambridge 
Massachusetts, Etats-Unis 
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Norman Rolnick 1249 Avullv 
: x Geneve, Suisse 


James Roosevelt Route de Jussy 
Jussy 
Geneve, Suisse 


Lawrence Rosen 31, chemin des Palettes 
: Grand~Lancy 
seneve, Suisse 


Martin Seligson 19, chemin des Hauts-Crets 
Cologny 
Geneve, Suisse 


Barry Harman Sterling 41, avenue Foch 
Paris, France 
Robert Sutner 299 Highland Avenue 
Ridgewood 
New Jersey, Etats-Unis 


George Treyea - , 43, quai Wilson 
Geneve, Suisse 


Eli Wallitt 57, route de Collex 
; Bellevue 
Geneve, Suisse 


Ira Weinstein . 12 Rosemount 
: Westmount 
Quebec, Canada 


Sir Eric Wyndham White 1, place de la Taconnerie 
(ou K.C.M.G. Geneve, Suisse 


Wilson Watkins Wyatt 1001 Alta Vista Road 
Louisville 
Kentucky, Etats-Unis 

For having in Genova in September 1969 

1). In their capacity as Administrators of I.0.S. Ltd., put out 


a new issue of I.0.S. Lid. stock. 


2) %QIn their double status as stockholdors and administrators 


of S.6.8:, offered on sale a block of outstanding I.0.S. stock 
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to an indefinite number of people. 


3) In both cases, in deceiving the buyers by false assertions 


as to the true financial situation of I.0.s. Ltd. 


In support of this suit, the undersigned exhibits the following: 


1) In my capacity as a former employee of I.0.S. I bought 
shares of I.0.S. Ltd. stock for the price of $ U.S. 
: Until September 1969, I.0.S. was a privately owned 
limited company which was not obliged to publish its balance 
.Sheets. : 
3) In September 1969 I.0.S. became a public Canadian corporatic ;, 
but its board of directors remained in Geneva. 
'4) On this occasion, the company effected for the first time 
a public issue of stock, quoted On the various stock markets 
of the world. 
5) Before the September 1969 issue the total capital stock of 
T.0.S. consisted of 43,303,360 shares of preferred stock, of 
a nominal value of 25¢ U.S. and of 5,392,000 shares of common 
stock similarly of a nominal value of 25¢ U.S. (see prospectus 
Para. 1, page’ 4). 
At December 31, 1965, there existed only 1,570,515 
shares of stock of $1 U.S., paying $5,506,000 U.S. (Para.. 1, Page 50). 
Prom 1966 to September 1969, I.0.S. Lta. Giatetboted under 


. 


the guise of dividends, stocks of $l U.S. amounting to: 
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in 1966 
in 1967 
in 1968 
10,759,198 
before 1966 1,580,515 


from which deduct the 325339713 
redeemed stock 


159 ,871 


12,173,842 


(P. 1 page 50) 


These 12,173,842 shares of $1 U.S. stock split in June 1969 
into 43,303,360 Shares of preferred stock of 25¢ U.S. and 
5,392,000 shares of common stocks of 25¢ U.S., totalling 
48,695,360 shares of stock of 25¢ U.S. 

It is from this total that 43,036,792 shares -of stock 
of 25¢ U.S. represent the profits distributed by I.0.S. Ltd. 
in the five years between 1965 and 1967 gratuitously. That 
is to say, 90% of total registered capital. . ) 
6) ‘Phe 29th of September 1969, I.0.S. Ltd. put into circulation 
its first public issue of 5,600,000 snares of new common stock 
of a nominal value of 25¢ U thus making the total capitalization 
of the company 54,295,360 (48,695,360 + 600,000 = 54,295,360). 


These new stocks of 25¢ U. were offered to the public through 
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P. I page 41), at a price of $10 U.S. per share, being thus 
forty tines the nominal value of such stock (P. I page I). 
The new stockholders thus brought to I.0.S. Lta. about 

$56 million U.S., of new money. t this moment, the former 
totad capital stock represented a value of $58,856,000 u.s. 
on the balance sheet (Pp. 1 page ‘7). Therefore, a definite 
rise when compared to the capital invested by the new 
stockholders. This issue brought the total business assets 
belonging to I.0.S. Ltd. to $114,614,000 u.s. (Pp. 7. page 4). 
This sum, before being divided up among the total stock 
(54,295,000 shares), represents about $2 U.S. per share. 

Now, just before this issue, there were 48,695,360 
shares of stock valued at $58,856,000 U.S. on the balance sheet, 
being a little more than $1 U.s. per share. 

Thus, thanks to this offering of only about 10: 
of newly issued stock, the existing stockholders succeeded in 
doubling the value of the stock that they possessed. But they 
succeeded in a transaction much more profitable - in offering 
publicly, and Simultaneously in the aforesaid new issue, the 
Sale of 5,392,000 shares of common stock (of 25¢ U.S. nominal 
value) belonging toe four hundred and ninety former stockholders 


(P. l page 3), ata price of $10 U.S. a share, being forty times 


the nominal value, <hus pocketing $53,920,000 U.S. This proposal 
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was divided into two portions; the first of 1,450,000 shares 
to a Canadian group, and the second of 3,943,000 shares 
(rounded off to 3,950,000 in the prospectus) to the 15,000 
employees of I.0.S. of which I was a member. The directors 
of I.0.8. Ltd. exercised extreme pressure on its employees 
to buy the stock and even presented this proposal as a very 
great privilege granted to them (see Pages 2-8). 

By this proposal, the group of former stockholders, 
who were also the directors, multiplied by 40, the 10% 
profits accumulated in five years by stock dividends. They 
thus succeeded, in one action, to retrieve more than all the 
accumulated profits gained by 2.0.5. Ltd. in five years. In 


effect, the profits were increased +o: 


in 1965 $ 3,399,000 U.S. 

in 1966 $ 5,133,000 U.S. 

in 1967 $ 7,313,000 U.S. 

- in 1968 "$14,369,000 us. 
in 1969 $ 9,521,000 U.S. . 

(first six 
months) 
total $39,835,000 U.S. 


a. 


Thus, the stockholders were reimburse? through one action for 
the total stock subscribed to since the founding of I.0.S. Ltd.,° 


as well as for the tocal of the accumulated profits since the 


founding of the company, secing that the said subscriptions and 
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profits were increased on June 30, 1969 to $58,856,000 U.S. 


(P. I, page 47). 


Even though, 90% of the stocks which they retained 


(and which had doubled in value) could well be worth nothing 


in the future, the stockholders could not lose a cent’ 

The end of September 1969 was the last opportunity 
to echibete ouck a transaction because six months later, it 
would have been impossible, as one shall soon see. 

8) To offer stock publicly at 40 times the nominal value is 
only possible for a company whose financial situation is not 
only healthy but also in full expansion ane whose future 
profits are assured. Was I.0.S. Ltd. in September 1969 in 
“guch a situation? The balance sheets and the accounts of 
losses and gains at December 31, 1968 and at June 30, 1969, 
published in the prospectus (see P.l pages 46, 47 for the 
balance sheet, and 6 and 7 for tne account of losses and 
gains) - did they reflect the true situation of the company? 

The simple comparison between the published accounts 
‘in the prospectus and the report of the auditors (3rd part) 
for the 1969 fiscal year, with the balance sheet and the profit 
and loss account of June 30, 1970, published by the company, 
answers this question in the 
9) In the prosvectus, the balance sheet of December 30, 

1968, it shows a net profit of $14,369,000 U.S. oie iad of 
June 30,°1969 of $9,521,000 U.S. 
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The comparison between the accounts of the first six 


‘months of 1968 and 1969, also published in the prospectus, 


. Showed that the annual profits were triple the profit of 


. the first six months thus leading one to beliave that tle 
profit of 1969 would be about $30,000,000 U.S. ‘These ficures, 
moreover, were confirmed by diverse publicaticn “f£ I.0.S. 

(Pp. 5, 6, 7, 8). The price of $10 U.S. for a 25¢ U.S. stock 
could therefore apparently be justified, since a speculator 
could estimate the market value at twenty-five times its 
earnings. 

In cily counting that for 1969 the net profit was 
$20,000,000 U.S., being the double of profits of the first 
-six months, this represents: 25 x 20,000,000 = $500,000,000 
U.S. The capital was increased to a total of more than 
50,000,000 shares, the market value of which could be estimated 
at $10 U.S. a share, provided that the minimum annual earnings 
of $20,000,000 U.S., promised for 1969 were niaeiel: and 
the company's expansion was similarly assured. But, a 
serious analysis, that one had the right to expect from the 
directors who were so well paid (P. 1 page 37 more than the | 
$1,000,000 U.S. for the Administrative Council) showed that 


this company was in reality destined for immediate insolvency. 
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10) Insolvency is, moreover, exactly what happened six months 
later, in April 1970. In effect, the balance sheet ‘published 
on December 30, 1969 already showed a reduced profit of 
$10,282,000 U.S. (the auditor's return of accounts, P. 3 
page 3), instead of a minimum profit of $20,000,000-U.S. or 
$30,000,000 U.S. as one was led to believe. 

But the comptroller's report (Note 6) shows that 
« m to obtain this reduced result the company had been ob=- 
liged to enter on its books a fictitious commission of 
$9,830,000 U.s.. and except for this, the fiscal year of 1969 
would have shown no profit. 

The publication of this report caused great con- 
sternation among the financial milieu and Opened the eyes of 
the businessmen, who had let themselves be fooled up until thea. 


The balance sheet published for the first half of 


1970 (until June 30th) only aggravated the situation and ultimately 


destroyed any confidence in the company. In effect, at this 
date I.0.S. had to announce a loss of $25,861,000 for the 
first six months. 

Couldn't the company have foreseen such a rapid dis- 
aster? For the proof of this, it suzfices to analyze with only 
a minimum of care, the profit and loss accounts of I.0.S. Ltd. 


for the last five years. 


. particular case, because these revenues could play only a subordinate 
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commissions gained on new business compared to the 


1.) «The 


@ 


working profits ~ive ‘us. the following table: 


Commissions on Earned 
Year : New Business. Income or pe. 
i964. - 11,090,000 1,700,000 16 
1965 ‘ ‘ 21,000,000 3,700,000 18 
1966 33,000,000 4,200,000 11 
1967 37,000,000 600,000 0 
1968 61,000,000 2,300,000 4 
1969 113,000,002 4,300,000 0 


The final world net profit increased on a year-to-year basis 
thanks only tc the revenues of other affiliated companies, 
whose operations should have been verificd again, in order to 
know if certain profits were not purely fictitiousilike those 
of the supposed commiss om: of $10,000,009 U.S. computed in 1969. 


° 
However, this examination appears superfluous in this 


role in the financial develonment of L.0.S., tie financial structure «+ 
of which rested Only on one support: the commissions on new business. 


The examination of the above table is very enlightening and 


proves that in 1967, in spite of the $37,000,000 U.S. commission 


on new business, there was a working deficit of $600,000 U.S., that 


in 1968 while the commissions were increasing to $61,000,000 U.S., 
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this profit was only 4%, being $2, 360,000 U.S., ana that in 
1969 in spite of $113,000,000 U.S. of commissions on new 

» business, there was a new working deficit of $43,300,000 u.s. 

: ‘These figures prove that €éven the 1.0.58. System was 
Corrupt at its base and it was not likely to survive. Why? 

Simply because the general expenses linked to this 

ind Of operation were much too costly. 70% were given out to 
agents (and what is more in 1969 they came up to nearly 90% 
in reality’). Only 30% was left to I.0.S. to cover the 
general expenses brought on by new contracts signed curing the 


year, as well as those of ola contracts, 


Bat in addition, I.o.s. essentially procurea savings 


contracts consisting of monthly deposits in small sums, the 


Majority from $50 U.S. to $500 U.S. spread out from ten to 
fifteen years. 

Now, 1.0.8. received Only one commission in the cours. 
of the first year (about 8%). This commission was thus to 
assure tiie payment of general expenses bought on by each contract 
during its ten to fifteen year period. The I.0.s. had already 
absorbed all of the commission in the course of the 
instead of Spreading it out over the vast of the life of the 


contracts. Thus, I.0.s. had no more income to cover the remainin 


9 to 14 years. I.0.S. had used only 108 of the 308% that remained 
At tT ; 


on the commissions each year, every one would have - ‘zed that 
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the business was not feasible. In effect, the annual working 
accounts would have been deficient, and I.0.S. would have had 
to close shop long before. 

Little by little as the years passed, the expenses . 
burdening the administration of the savings contracts concluded 
Guring the: preceding years built up and increased annually. It 
was enough that in 1967, the commissions increased only slightly 
(from $33,000,000 U.S. to $37,000,000 U.S.) so that. the 
accumulated expenses from the preceding years ond of the year 
in progress were no longer covered by the commissions and let a 
$600,000 deficit appear. 

We also see that the enormous commissions gained in 
1969 ($123,000,000 U.S.) were not enough to cover the expenses 
of the year and those accumulated from the 9 to 14 preceding 


years from which came a working deficit of $4,334,000 U.S. 


As for the first half of 197), the commissions on new 


business having fallen off to $37,000,000 U.S., in view of the 
crisis which started in April 1970 - the deficit rose to 
$25,000,000 U.S. The figures are obvious and could not have 
escaped the attention of the dircctors. 

12) Did they know already in September 1969 that the company 
was rapidly moving towards the inevitable insolvency of 1970? 
The following is the result of the above study: The system 
created by I.0.S. was onerous to excess. The costs of obtaining 


the new savings contracts were too high. 


LYZA-Y7 
The I.0.S. survived until 1970 only because the 


expansion of the years 1968 and 1969 had permitted the doubling 
of commission returns (receipts) on new business each year, 

and because the company just barely succeeded in covering the 
expenses (new and old), accumulated over a period of more 

than ten years (the old expenses not being covered by any 
receipts). , 

The directors thus knew that the slightest falling off 
in expansion would lead them straight to catastronvhe. 

They were so aware of this fact that, wishing at all 
costs to double the business figures in 1969, they increased 
the commissions owed to their salesman almost un to 90%, instead 
of 70%, in order to force the acquisition of new savings contracts, 
thus giving the appearance of continued expansion. 

For I.0.S. to survive until 1972, it woulé have been 
necessary for the commissions on new business to reach 
$260,000,000 U.S. in 1970 and $500,000,000 U.S.e-in 1971 and so 
on. These figures were out of proportion with its market 
potential. From the year that the commissions Cidn't double, 


it was a disaster. The expenses of the solicitors in 1969 
r 


a 


($78,400,000 U.S.) and the general expenses ($54,000,000 U.S.) 


making the total of $134,000,000 U.S. already exceeded by 
$21,000,000 %.S. the commissions on new business. ‘This working 
deficit could not be completely covered by the administration 


fees accruing on the investment trusts. 
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Because they were aware of the Canger than menaced the 


company the directors made up a group of 490 stockholders 
themselves included) in September 1969 to sell 10% of their 
stock thus pocketing more than fifty million dollars before the 
catastrophe became public. I+ was the last moment to save an 
- important part of their holdings before the inevitable collapse. 

Couleé the directors have ignored such an obvious situation? 
Of course not. For those who made the decision to go ahead with 
the two stock issues of September 1969 without following it up 
by the least critical analysis of the financial status of the . | 
company, one woulc have to conclude that in default of malicious i, 

\ intention pure and simple, there would be eventual fraud, which 
comes to the same thing. In effect, a highly paid director's 
disinterest as to the financial situation of his company on 
the ave of two stock issues (which were to take from the public 
close to 500,000,000 Swiss francs) would evince such unconcern 
that one has the right to consider that in order to insure his 
own interests he voluntarily closed his eyes and laughed at the 
injurious consequences to the buyers, having “decided to ignore 
whether the published balance sheets reflected the real financial 
situation of the company and that this situation must be a 


short term compromise. 


One can not forget that in stock matters, the estimation of 


| 
ct 


the value of a security is essentially its future potential, and 


that the directors could assess the value of stock of I.0.S. Ltd. 


at forty times its nominal worth onlv on the con@ition that its 


future rested on a solid base, not on doubts or compromises. iq 


Instead the affirmations resulting from the published balance sheets 


15 


are fallacious. 

I conclude that the directors are guilty of business swind= 
ling (Zraua) , accompanied by aggravated circumstances, because 
it was directed to an indeterminate number of purchasers of 
unregistered stocks. Consequently, I ask you to give this 


charge the attention due to it. 


I declare myself the plaintifi, with M. Antoine Hafner - 


as my counsel, and I solicit from now on the privilege of 


May I extend to you the expression of my high esteem. 


(Signature) . 
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Exnibits 


1. Prospectus for the issuance of 5,600,000 shares 
of common stock. : 

2. Prospectus for the sale of 3,950,000 shares of 
issued common stock. 

3. Controller's report for fiscal year 1969. 

4. 1969 balance sheet and profit and loss statement 
‘for the first half of 1970. 

c Circular of Bernard Cornfeld, May 27, 1969. 
6. I1.0.S. Bulletin, March 1965. 


7. Cixcular of Mr. Cowett, December 1969. 


8. Circular of Mr. Cornfield, April 10, 1970. 
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n'était que de 4%, soit USS 2, 329N,9AO, et quien 1963, 
matgr& USS 113,909,090 de commissians sur affaires 
nouvelles, chest un nouveau déficit d'exnloitation de 
USE 4,390,0NN {33 


ysta4me méme d'IOs 
i e. Pourauni ? 


@ aque les frais généraux lids 4 ce aqen- 
®taiant beaucoun tron onGreux. 79% dos 
ient vers4s aux démarcheurs (at encore, 

Ont atteint en réalit& pras de 36% $). 

que 39% 4 INS pour assurer les frais aée- 

qués par les nouveaux coatrats souscrits 

2 l'année, ainsi que nar ia cestion des an~ 

— Le 
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s. 10S said ek 

*gne comportant des va 
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iy 19 a 15 ans. 


Blend des 


i¢ 
sements moensuels 
§ 50 4 599, 


Gr, I0S no recevait qu'une commission unique au cours 
de la nremiére année (de i'ordre de SZ). Catte came 
mission devait donc Pe sabe le naiemen frais qé- 

419 3 15 
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n'avait, ainsi, 
plus de@ revenu nour couvrir los 9 & 7A ANHnSGS res- 
tances. oi ICS n*avait, chague annce, urtifis™ auc 10% 
du 39% Jui restant sur 19s commissions, chacun se sa 
rait immédiatenment rendu comate que l'affaire a était 
pas viable, fn effet, les camntas d'axnloitation de 
chaque année curaiant 4t@ déficitaires, ot IAS aurait 
GG fermer boutique deonuis lonqtemns. 
Au fur cc & masure que passaiant les années, les frais 
Grevant l’adcministration des cantrats a Onargne con- 
clus au cours ¢es annéias rracécaenteas s'accumulaiont et 
allaient en groassissant d'annéc en année. Il a suffi 
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mont (de USS 33 3 37,099,099) nour que les frais accu- 
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soieat nlus couverts par les commissions at laissent 
apparaitre ua dévicit de USS §NA,ANA 


t Goraloment que los Gnormes commissions gagnées 
en 1949 (USS 113,500,090) n'ont nas suffi pour couvrir 
les frais de cette année et coux accumulés das 9 & 14 
annses préc&édentes, d'ou un d&Ficit d'texploitatioan de 
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Notice of Motion of 1.0.S., Ltd. to Dismiss Complaint 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-— —-— ese wowowenrena we ewe = we we = —-— —-— - - - x 


HOWARD BERSCH, $ 


Plaintiff, TS Civ. S373 (8. E20) 


-against- 


NOTICE OF MOTION BY 
DREXEL FIRESTONE, INC-, et ale, >: DEFENDANT I-0-S., LTD- 


TO DISMISS COMPAINT 
Defendants. $ 


PLEASE TAKE NOTICE that upon the affidavit of Herbert 
M- Wachtell, sworn to ‘the 16th day of April, 1974, the affidavit 
of Edward A. Stoltenberg, sworn to the 3rd day of December, 1973, 
and all prior papers and proceedings herein, the undersigned will 
move this Court before the Honorable Robert L- Carter, at a date, 
time and place to be fixed by the Court, in May, 1974, in the  — 
United States Courthouse, Foley Square, New York, for an order 
dismissing the complaint herein as to defendant I1-0-S-, Ltd- on 


the following grounds: 


(a) pursuant to Rule 12(b)(5) of 
the Federal Rules of Civil Procedure, 
for insufficiency of plaintiff’s alleged 
service of the sumuons and complaint on 


IOS; 


(b) pursuant to Rule 41(b) of the 
Federal Rules of Civil Procedure, for 
plaintiff’s failure to diligently pros~ 


ecute this action as against I0S; 
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(c) pursuant to Rule 12(b)(2) of 
the Federal Rules of Civil Procedure, 
for lack of personal jurisdiction over 


IOS; 


(d) pursuant to Rule 12(b)(1) of 
the Federal Rules of Civil Procedure, 
for lack of jurisdiction of the subject 


matter; and 


(e) alternatively to (d) above, 
pursuant to Rule 12(b)(1) for lack of 
jurisdiction of the subject matter of 
all claims by members of plaintiff’s 
purported class who were not American 


citizens resident in the United States; 
and for such other and further relief as to the Court may seem 


just and proper. 


Dated: New York, 
April 16, 


WACHTELL, LIPTON, ROSEN & KATZ 


iO wil i, 
wy Lik PML Bee EE 


A Member of the Firm 


Attorneys for Defendant 1-0-S-, 
Ltd. 

Office and P- O- Address 

298 Park Avenue 

New York, New York 10017 

Tele Noe (212) 371-9200 


SILVERMAN & HARNES 
Attorneys for Plaintiff 
@me Rockefeller Plaza 
New York, New York soe) 
' 
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DAVIS POLK & WARDWELL 

Attorneys for Detendants Smith, Barney 

& Co- Incorporated and Banque Rothschild 
One Chase Manhattan Plaza 

New York, New York 10005 


GOLD, FARRELL & MARKS 
Attorneys for Defendant 
Bernard Cornfeld 

595 Madison Avenue 

New York, New York 10022 


BREED ABBOTT & MORGAN 
Attorneys for Defendant 
Arthur Andersen & Co. 

One Chase Manhattan Plaza 
New York, New York 10005 


SULLIVAN & CROMWELL 

Attorneys for Defendants Drexel Firestone, 
Ince, Hill Samuel & Co-, Limited, Pierson, 
Heldring & Pierson and Guinness Mahon & 
Co-, Limited 

48 Wall Street 

New York, New York 10005 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 
Attorneys for Defendant 

Investors Overseas Bank, Ltd. 

345 Park Avenue 

New York, New York, 10022 


WILLKIE FARR & GALLAGHER 
Attorneys for Defendant 
J- He Crang & Co- 

One Chase Manhattan Plaza 
New York, New York 10005 
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Affidavit of Hecsbert M. Wachtell in Support of 
Motion to Dismiss Complaint 
NITED STATES DISTRICT COURT 
OUTHERN DISTRICT OF NEW YORK 
OWARD BERSCH, 
Plaintiff, 4a. Civ. S373- (ReL- Cs) 
-~against- 


REXEL FIRESTONE, INC-, et al-, 


Defendants. 


TATE OF NEW YORK 


) 
2 88-8 
) 


OUNTY OF NEW YORK 


HERBERT Me WACHTELL, being duly sworn, deposes and says 
hat he is a member of the firm of Wachtell, Lipton, Rosen & Katz, 
ounsel for I-0-S-, Ltd. ("IOS"), now in liquidation. I0S is name 


s a defendant in this action. 


1. Your deponent’s firm has been retained in this prc- 
ceeding by the Co-Liquidators of IOS, recently appointed by the 
Supreme Court of New Brunswick, Canada, pursuant to the Winding-up 

ct of Canada, Revised Statutes of Canada, 1970, Chapter W-10. 
Said Co-Liquidators were appointed on November 5, 1973 after peti- 
tions were filed in August, 1973 and thereafter by two creditors 
and a shareholder of I0S- Both Liquidators are Canadiéa chartered 
accountants and Licensed Trustees in Bankruptcy; one is an erploye 
and designee of the Department of Consumer and Corporate Affairs o 
the Government of Canada- The foregoing is pointed out at the out 
set so that it is made clear that IOS as presently constituted is 


subject to independent, responsible and court-approved control. 
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2. It is respectfully noted at the outset that the ap~ 
pearance of IOS herein is a limited and special appearance made 
solely for the purposes of the instant motion and the alternative 
motion for a stay of prosecution filed simultaneously herewith- 

As is apparent from the nature of the instant motion, I0S does not 


hereby consent to this Court’s jurisdiction in any respect. 


3. The instant affidavit is submitted in support of the 


motion made herein on behalf of I0S seeking to dismiss the action 


as against IOS on any one or more of the following grounds: 


(A) pursuant to Rule 12(b)(5) of the Federal 
Rules of Civil Procedure, for insuffi- 
ciency of plaintiff’s alleged service of 


the summons and complaint; 


(B) pursuant to Rule 41(b) of the Federal 
Rules of Civil Procedure, for plaintiff’s 
failure to diligently prosecute this ac~- 


tion as against I0S; 


(C) pursuant to Rule 12(b)(2) of the Federal 
Rules of Civil Procedure, for lack of per- 


sonal jurisdiction over IOS; 


(D) pursuant to Rule 12(b) (1) of the Federal 
Rules of Civil Procedure, for lack of ju- 


risdiction of the subject matter, and 


(E) alternatively to (D), pursuant to Rule 
12(b) (1) for lack of jurisdiction of the 


subject matter of all claims by members 


of plaintiff’s 92 A-69 class who were 


not ~~-*rican citizens resident in the 


United States. 


This action must be dismissed as to IOS for lack of per- 

sonal jurisdiction in that plaintiff failed to, and cannot, 

effect proper service of process on 1OS+ 00 

4. This action was filed by plaintiff in December, 

1971, seeking damages against the defendants for alleged viola- 
ions of the United States securities laws arising from three pub- 
lic offerings of IOS common stock in 1969 ("the 1969 Offerings”). 
The defendants include a group of foreign and domestic underwrit- 
ers, several foreign banks, an accounting firm, Bernard Cornfeld 
and I0S. Within two months of filing the complaint herein plain- 
tiff completed service on all defendants except Mr. Cornfeld and 
IOS- As to I0S, plaintiff chose to wait a full year -- until De- 
cember 1972 or January 1973 -- before he even attempted to make 
service- When such service was finally attempted, it was done 
purportedly pursuant to the United States securities laws and 
Rule 4(i) of the Federal Rules of Civil Procedure, by registered 
mail addressed to IOS at "99 Aldwych, London W-C.2, England” (the 
“London Address") -- which, however, was in fact not an IOS ad- 
dress. The envelope was accordingly returned marked with the 
word “Refused” totally unidentified as to source- It was based 
on this alleged “service” that -- nine months later, without any 
interim attempt on the part of plaintiff to provide IOS or anyone 
conceivably connected with IOS with actual notice -~- plaintiff 
sought (and owtained) a default judgment against IOS- Simultane- 
ously plaintiff also obtain? a default judgment against defend- 


ant Bernard Cornfeld- Of course, as the Court is aware, those 
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default judgments were vacated upon consent of the plaintiff on 


December 5, 1973, at a special conference before Judge Ryan of 
this Court after defendants generally outlined to the Judge the 
manifest deficiencies in plaintiff*s original service attempts 
upon both IOS and Mr- Cornfeld- Although reluctantly acceding to 
the vacating of default, plaintiff nevertheless refused to con- 
cede the inadequacy of his original service- As a consequence 
thereof, IOS and Mr- Cornfeld were granted leave to file their 
separate motions herein seeking a dismissal of the action in its 


entirety on jurisdictional grounds. 


5. Thereafter, while your deponent’s firm was engaged 
in completing the instant motion papers, plaintiff -- apparently 
in tacit recognition of the invalidity of the initial service at 
the London Address -- was attempting to effect new service upon 
I0S- Thus, it now appears that on approximately February 1, 1974 
-- more than two years after plaintiff had commenced this action, 
more than a year after plaintiff’s first deficient attempt at ser 
vice, and almost two months after Judge Ryan had induced plaintiff 
to consent to the vacating of the default judgments against 10S 
and Mr- Cornfeld -- plaintiff again attempted to serve IOS by reg 
istered mail, return receipt requested: this time addressed to 
“Investors Overseas Services, Ltd-, 147 Rue de Lausanne, Geneva, 
Switzerland" (the "Geneva Address"). However, while the Geneva 
Address was one which plaintiff could readily have used two years 
earlier, at which time it had indeed been the ex cutive headquar- 
ters of 10S, by February 1974 it was no longer a proper address 
for service upon I0S- For in August, 1973, more than five :.nths 


before that “service,” IOS had gone into liquidation in Canada, 


its corporate domicile, and its affairs had been placed under the 
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control of court-appointed Liquidators. Moreover, while plaintiff 


again attempted service at an improper address he also totally ne- 


glected to give the Liquidators notice of this purported re-ser- 
vice -- although he was fully aware of the pendency of liquidation 
proceedings against IO0S- Nor did he even so much as telephone 
your deponent’s firm to advise that he was attempting to re-serve 
IOS -- although he was fully aware of your deponent’s representa- 
tion of IOS in connection with this matter- Your deponent’s firm 
was first informed of the purported second service by representa~ 
tives of the Liquidators on approximately March 5, 1974, shortly 


after the Liquidators themselves first learned of it-* 


6. It will hereafter be demonstrated that both the 
original and second attempts at service were and are totally in- 
adequate to establish personal jurisdiction over IOS herein- In- 


deed it will be shown that: 


Both services were technically and 
substantively deficient for failure 


to comply with the relevant provisions 


ae 


Upon learning of plaintiff’s second belated attempt at service, 
your deponent’s partner, Bernard Mindich, called plainti‘f’s 
counsel to inquire whether this new attempt was intended to be 
a concession of the invalidity of plaintiff’s original attempt | 
st service. Mr- Mindich explained to plaintiff’s counsel that 
** guch a concession was intended it would obviously not be 
necessary on this motion for IOS to burden the Court with elab-| 
orate argument in demonstrating the invalidity of such prior ; 
service. However, plaintift’s counsel -- apparently cesiring 
to wear both belt and suspenders (no matter how flimsy each 
might be) -- refused to make the requested concession, assert- 
ing that if his more recent service was ultimately deemec insu-| 
fficient he would continue to rely on his earlier attempt- 
Under the circumstances it continues tc be necessary to set 
forth in detail herein I0S‘s position regarding the invalidity 
of both of plaintiff’s attempts at service. 


° 
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of the United States securities laws and 


the Federal Rules of Civil Procedure in 
that the addresses to which service was 
mailed wer2 not addresses at which I0S 


was “found"; 


Both services were improperly dispatched 
and improperly attended to thereby fail- 
ing to comply with the applicable provi- 
sions of the Federal Rules of Civil Proce- 


dure; and 


Both services were further constitutional- 
ly deficient under the Due Process clause 

because they were not made in a manner rea- 
sonably calculated to provide adequate no- 


tice and an opportunity to defend. 


Included in the latter circumstance is the fact that plaintiff 
engaged in severely prejudicial delays in even attempting to ac~ 
complish service on IOS. That fact, of course, provides a com- 
pletely separate ground for dismissing this action (see {% 20-27, 
infra) and indicates that at this late stage of the proceedings 


plaintiff could not properly achieve service on IOS in any event- 


iBy virtue of this and further by virtue of plaintiff’s inability 


to establish that IOS has, or had, the necessary minimal contacts 
with this jurisdiction to provide a constitutional basis for per- 

nal jurisdiction herein, your deponent is not merely requesting 
a quashing of service but is resnectfully requesting that the ac- 


tion be totally dismissed as to IOS- 
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(i) Plaintiff’s attempted service at the London Address was 
defective because IOS was not “found™ there, as required 
for proper service- _ 


7. Plaintiff’s attempted service on IOS at the London 


ddress was made in 1972 in alleged conformity with the require- 


ents of § 22(a) of the Securities Act of 1933 (15 U.S.C. 


§ 17v(a)), S 27 of the Securities Exchange Act of 1934 (15 U.S.C. 
§ 78aa), and Rules 4(e) and 4(i) of the Federal Rules of Civil 
rocedure- These sections taken together would in a proper case 
ermit service by registered mail return receipt requested dis- 
atched by the Clerk of the Court to an “address" where a defenu 
nt is "found"-* However, in clear violation of the foregoing 
sections and rules the plaintiff failed to effect proper ser- 


vice, because IOS was in fact not "found" at the London Address- 


8. That IOS was not “found” at the London Address 
is established by the affidavit of Edward A- Stoltenberg (“the 
toltenberg Affidavit") which is served and submitted simultane- 
usly herewith. (Mr- Stoltenberg was formerly an accountant with 
rthur Andersen & Co- assigned for some time to the IOS account 
nd subsequently became an officer of certain I0S related com- 


anies- Accordingly, he was fully familiar with IOS’ corporate 


* It should be noted that the statutory availability of this means 
of acquiring in personam jurisdiction over 4 defendant is pren- 
ised upon the action indeed being properly brought under the 
1933 Securities Act or the 1934 Securities Exchange Act- Thus, 
absent subject matter jurisdiction under those statutes, see 
33-37 infra, there would be no basis for utilization of the 
mailing previsions of Rule 4(i), and in personam jurisdiction 
would ipso facto fail- The converse, however, is not the case- | 
For even if subject matter jurisdiction exists, personal juris~ ,; 
@iction cannot be obtained unless: (1) the plaintiff complies | 
with the controlling statutes, rules and constitutional provi- 
sions governing service of process ~~ which piaintiff here has | 
failed to do (see {4 7-19); and (2) the defendant haa sufficient | 
contacts with the jurisdiction to satisfy the due process clause 
-- which plaintiff cannot show (see 4 28-32)- 
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structure and administrative practices during the period relevant 
herein). The Stoltenberg Affidavit makes clear that IOS was not 
"found" at the London Address, in that neither at the time of the 
purported mailing to it nor at any other time relevant herein cid 
IOS maintain an office or otherwise transact business at that ad- 
dress-* While the Stoltenberg Affidavit notes that certain sep- 
arate and distinct entities indirectly related to IOS were at some 
point located at the London Address, the Affidavit conclusively 
establishes not only that ICS itself was not found at that ad- 
dress, but that even those other companies had completely vacated 
the premises by September of 1972, or approximately three to four 


months before service was attenpted by the plaintiff herein. 


9. Plaintiff has not and cannot dispute the foregoing. 
The only “evidence” that plaintiff has heretofore put forth to es~ 
tablish the claimed accuracy of the London Address for his orig- 
inal service is a “service list" allegedly found by him in the 
court file in another action pending in this Court (j-e-, SEC v- 
Vesco, -, 72 Civ- 5001 [C.E-S-]) on which the London Address 
erroneously appears as an IOS address- Apparently based solely on 
the existence of this “service list” plaintiff saw fit to advise 
this Court, in one of his affidavits in support of his application 


for a default judgment, that “plaintiff served the complaint in 


As the Court will note, the Stoltenberg Affidavit is dated De- 
cember 3, 1973, and refers to a “motion to vacate” plaintiff’s 
default judgment against I0S- The affidavit was originally so- 
licited for submission in connection with 10S’ planned motion 
to vacate the default judgment against it, the need for which 
was obviated by Judge Ryan’s order of December 5, 1973+ How- 
ever, while the affidavit contains certain “recitals” which are 
no longer germane because of the different nature of this mo- 
tion, its substance, concerning the alleged service on IOS at 
the London Address, continues to be directly pertinent. 
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this action upon IOS at the very same address employed by the Se- 


= 


s agaj OS." (Em- 
phasis added.) (Affidavit of Sidney Silverman, dated September 
20, 1973, p- 2 ("September 20th Silverman Affidavit"], a copy of 
which is annexed hereto as Exhibit "A"). But plaintiff’s counsel 
was simply in error in this representation. Whatever function the 
“service list” may have had in the Vesco action, the London Ad- 
dress was not that at which any service was actually accomplished 
upon IOS- Rather, as I am advised by counsel in that litigation, 
IOS was actually served in the Vesco proceeding by special ar- 
rangement with IOS counsel (reserving all objections to jurisdic- 
tion) at a solicitor’s office at 15 Devereux Court, Essex Street 
in London, not at "99 Aldwych". Moreover, the offical file of 
this Court readily confirms that this was indeed how and where 
IOS was served in that action. (A copy of the SEC’s affidavit of 
service as filed in the Vesco matter and establishing the forego- 


ing is annexed hereto as Exhibit "B").* 


10. Plaintiff has further heretofore attempted to sup- 
port his claim that IOS was “found" at the London Address, and 
hence that IOS could be served there, by distorting the facts con- 
cerning the return on the alleged service- Thus, in another of 
plaintiff’s counsel’s affidavits in support of his application 
for a default judgment (affidavit of Sidney Silverman, dated Sep- 
tember 11, 1973 ["September llth Silverman Affidavit"), a copy of 
which is annexed hereto as Exhibit “C"), he states without quali- 


fication that 


In view of this fact it is truly astonishing that plaintiff’s 
covrsel represented to this Court that he had “examined the 
files in the SEC v- Vesv2 matter" and that he made service 
“at the very same address employed by the (SEC])-" (Exhibit 
"A", pe 2)- (Emphasis added.) 
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Annexed hereto and marked Exhibit "B" is a 
copy of the envelope sent to defendant IOS. 
As noted on the envelope, defendant IOS 
refused to accept service- 


-- Exhibit "C", p.- 5 
(Emphasis added.) 

However, an examination of the envelope referred to by plaintiff's 
counsel actually indicates a total absence of anything that would 
justify the conclusion that the “refusal” was the act of “defend- 
ant IOS". (A copy of the envelope is annexed hereto as Exhibit 
"pD".) All that is clea:ly demonstrated is that plaintiff’s enve- 
lope was apparently returned to him with the marking "Refused", 
unidentified as to origin, accompanied only by certain illegible 
scribblings which appear to be initials of a wholly unknown per- 
son-* Of course, given the fact that IOS was not at the premises 
in question when service was attempted, it is highly improbable, 
if not impossible, that it was any I0S representative who marked 
the envelope “Refused".** In a case of this magnitude, plaintiff 
must be put to a much stronger test of proof and a higher standard 


of accuracy with respect to his claims of purported service. 


11- It is further noteworthy that in the September 20th 
Silverman Affidavit (Exhibit “A"), plaintiff°s counsel seems to 
have moved from his original bold position that "IOS refused" ser- 


vice to the more accurate statement that 


It is interesting that contrary to what also might be con- 
sidered a usual practice, the marking in question was ap~ 
parently not on the return receipt itself but rather on the 
envelope. 


It is also significant that the envelope was apparently un- 
epened by whomever it was that marked it refused (see Exhibit 
"Dp", showing an apparently unbroken stamp) and the envelope 
bore no official markings which might have suggested that it 
contained an important legal document. (See 4 12, infra-) 
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the envelope containing the summons and 
complaint in the instant suit was returned 
marked “REFUSED”. 


-- Exhibit “A", p.- 2 


Conspicuously absent from this assertion are the words “py defend- 
ant 10S". However, in this September 20th Silverman Affidavit, 
plaintiff’s counsel -- while apparently tacitly abandoning the 
square representation contained in his September llth Affidavit 
-- nonetheless sought to leave this Court with the impression that 
the handwritten notation “Refused" was placed on the envelope by 
a representative of IOS- Thus, in the September 20th Silverman 
Affidavit it is conjectured that this Court could 

take judicial notice that, pursuant to the 

usual practice of post offices, if IOS were 

not at the address designated on the envelope, 

the envelope would have been stamped “INCORRECT 


ADDRESS" or “ADDRESSEE UNKNOWN". 


-- Exhibit °A", pp- 2-3 


But this contention borders on the absurd- Not only can judicial 
notice obviously not be taken of so obscure a fact bearing on so 
crucial an issue as jurisdiction (see IOS Memorandum of Law, p- 
10), but we would respectfully point out that, given the linguis- 
tic idiosyncracies of a nation such as England, which insists 

upon calling elevators “lifts" and girls “birds”, one must proceed 
with special circumspection in determining what nuance to ascribe 
to the meaning of the word "Refused" placed on an envelope by an 


unknown -- but presumably English -- hand. 


12. Nonetheless, based on conjectures and assertions 
wholly without support in the record herein, plaintiff’s counsel 


insisted in his September 20th Affidavit not only that “defendant 
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IOS has had sufficient notice", but that it "has chosen to ignore 


this Court’s process". (Exhibit “A", p- 3.) Both parts of this 
statement are highly misleading- As to the first, the fact is 
that, apart from the wholly inadequate service, 10S received no 
notice, much less "sufficient notice” that it had allegedly been 
made a party to this action by service-* Thus, notwithstanding 
that plaintiff had allowed a year to elapse after this action was 
filed without even attempting to serve I0S -- thereby lulling I0S 
and its representatives into thinking that plaintiff would not 
seek to make IOS a party** -- and notwithstanding that the “ser- 
vice" was returned marked “Refused", plaintiff thereatter made no 
attempt whatever to give 10S any notice, formally or even infor- 
mally, that it had been “served". Moreover, your deponent would 
further note that the envelope in which process was allegedly con- 
tained bore the return address not of this Court but of plain- 
tiffs counsel, manifestly giving no notice that it contained mat- 
ters of an official nature. Thus, the inference that plaintiff 
would have this Court draw -- that IOS deliberately ignored this 
Court’s process -- is wholly without support. Moreover, while 
your deponent’s firm is counsel to IOS only through wholly inde- 
pendent Court-appointed Liquidators and hence has no brief to 


* One learns to read plaintiff’s affidavits with extreme care. 
it is true, as he may be saying, that IOS ’ d “notice of this 
action", since, for example, its former cou.sel, Messrs. 
Wilkie, Farr & Gallagher, are counsel tor another defendant 
herein and were still counsel for IOS in many other matters 
when this action was filed. But, “notice of this action” and 
notice that plaintiff -- after a year of studied inaction -- 
had attempted to serve defendant IOS in this action are two 
entirely different matters. 


** This purpose is not difficult to understand in light of the 
a@mitted view of plaintiff’s counsel that IOS will probably 
not be able to satisfy a judgment against it (see Exhibit "C", 
p- de 
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present for what might generally have been questionable practices 
of 10S’ prior management, it is submitted that plaintiff’s charge 
is also totally without basis in IOS” past history. Whatever 

else the now notorious history of IOS may suggest, there is noth- 
ing in the record here or anywhere that IOS was in the habit of 
rejecting service or "ignoring" process- On the contrary, I0S 
was at the time of the alleged service appearing in and actively 
litigating a number of substantial actions against it, including 
the S-E-C- v- Vesco action in this very Court. Additionally it is 
cf course highly unlikely that IOS would have deliberately ignored 
this Court’s process in a $110,000,000 action and run the risk of 


having a default of that magnitude entered against it. 


13. Indeed, plaintiff’s misleading and inaccurate rep- 
resentations about the manner in which IOS was allegedly given 
notice that it was a party herein force one to confront the hard 
question of why plaintiff decided to address mail service upon Ios 
to the London Address in the first place- If plaintiff had sin- 
cerely been interested in making proper service or at least giving 
fair and adequate notice to IOS of this proceeding he need only 
have referred to the 1969 prospectus upon which his own litigation 
is based- That prospectus clearly sets forth that the address of 
the “principal executive and administrative offices" of IOS were 
in Geneva, Switzerland, and that ICS maintained a major office in 
Ferney-Voltaire, France- But, nowhere does the prospectus list 
"99 Aldwych" in London as an IOS address- Nevertheless, plaintiff 


totally failed even to attempt service at any other address-* The 


* Indeed, plaintiff’s second very recent attempt at service, 
which is discussed further below, was addressed to "147 Rue de | 
Lausanne" in Geneva, Switzerland which apparently was an active 


{Footnote continued] 
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unhappy implications of the foregoing are compounded by the well- 


known fact that during 1971 and 1972 there vere published count- 


less articles, and even books, on IOS, its litigation, its law- 


yers, its business, and its offices. Indeed, plaintiff submitted 
two chapters of one of these books as an exhibit to his affidavit 
dated May 12, 1972. Certainly plaintiff’s counsel was ingenious 
enough to find access to the New York Times, the Wal] Street Jour- 
nal or any one of a number of sources from which he could easily 
have determined a true and active location for IOS and the names 


of its agents and lawyers- Moreover, had plaintiff only looked 


beyond the “service list” in the files of the SEC v- Vesco case, 


or had he read any one of a number of several front page reports 


[Footnote continued] 


address of IOS at the time of plaintiff°s original attempt 

at service -- although by February 1974 it no longer was- 
Moreover, proof that plaintiff knew I0S’ principal Geneva ad- 
dress when he originally attempted service appears elsewhere 

in plaintiff’s own papers in support of his motion for class 
action status filed in April, 1972 -- eight months pefore the 
alleged original service herein was attempted (see Swiss com- 
plaint against the “Administrative Council” of IOS (English 
translation), Exhibit "A" to Affidavit of Jewel H- Bjork. Esq-s, 
dated April 7, 1972, a copy of page 1 of which is annexed here- 
to as Exhibit "E")- Interestingly, the chief purpose of those 
papers taken as a whole was to demonstrate that no action sim- 
ilar to this one could be maintained under Swiss law, and that 
"therefore" the class action should go forward in New York- 
(Affidavit of Joan J- Harnes, dated April 7, 1972, pp+ 4-5, a4 
copy of which is annexed hereto as Exhibit "F").- The conclu- 
sion makes sense only on the assumption that Switzerland is 
the only other country which might provide a forum for this 
action- While that assumption is in fact unsound, as the af- 
fidavits of foreign law heretofore submitted by the other de- 
fendants demonstrate, the fact that plaintiff made it demon- 
strates his knowled~ that IOS operated from Switzerland. 
Interestingly, in“ ember, 19/<, several weeks immediately 
prior to plaintiff°s attempted service on IOS at the London 
Address another defendant in this action (Investors Overseas 
Bank, Ltd-) had supplied plaintiff with many additional docu- 
ments relating to the transactions herein, which upon the most 
simple examination disclose over and over that I0S’ principal 
offices were then in Geneva, Switzerland. 
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in the New York Law Journal, he might have discovered that Messrs. 


Poletti, Freidin, Prashker, Feldman and Gartner of New York City 
had been representing IOS in connection with that litigation and 


certainly could have supplied him with an active address. If 


plaintiff seriously intended to put IOS on notice of this action, 


he could very easily have done so- That he did nots suggests very 


strongly that he never intended to. 


14. It is unfortunately all too apparent from the record 
herein that piaintiff did everything possible to minimize the like 
lihood that I0S would in fact receive his original attempt at ser- 
vice or other actual notic: of its status in this action- One is 
almost drawn to the conclusion that plaintiff deliberately chose 
an o:scure “address," where IOS had no office and transacted no 
business, on the gamble that he might thereby avoid giving reason- 
able notice of his desire to make IOS a party while creating a 
tenuous legalistic argument that IOS had been served- But if this 
is so, it is submitted that the gamble was lost, because, as is 
made clear hereinabove and in the Stoltenberg Affidavit, he “ser- 
ved" IOS at an address at which IOS had no office and never had 
had an office, which was vacated in September 1972 by every entity 
even colorably related to IOS, and hence an address where IOS was 


not “found." 


(ii) Plaintiff’s attempted service at the London Address was 
defective because plaintiff did not obtain a proper re~ 
se j e 


15. Not only could IOS not have been properly served at 


the "99 Aldwych" address, but the undisputed facts here show that 
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plaintiff did not even properly pursue or obtain a return of ser~ 


vice at that address, and thus -- in contravention of Rule 4(i) (2) 
-- there is no reliable evidence that IOS received notice of its 
having been “served". Thus, although plaintift’s counsel asserted 
in his motion papers seeking a default judgment herein that ser- 
vice upon had been attempted by registered mail, return re- 
ceipt requested, he refrained from stating that the return receipt 
attached to the clerk’s certificate of mailing plainly shows that 
proof of receipt was to go to the Plaintiff’s attorney rather than 
the clerk of the court. (A copy of such proof is annexed hereto 
as Exhibit "G"-) Interestingly, in the other instances of service 
upon a foreign defendant herein, as reflected in the Court file, 
proof of receipt was properly directed to the clerk of the Court 
and not to plaintiff or his attorney. (Copies of such proofs are 
annexedG hereto as Exhibit "H"-) Having failed to require a proper 
return to the clerk, the plaintiff thereby deprived °OS of the 


clearly intended protection of Rule 4(i) of the Federal Rules of 


Civil Procedure whith is designed to have the clerk, not the party, 
supervise the mailing of the summons and complaint to be sure that 
proper notice is in fact given- Had the return receipt actually 
been addressed back to the clerk, the clerk may very well not have 
been satisfied with a mere notation of the word "Refused" on the 
envelope without any indication as to who placed such comment 
there, or what it meant- As is more fully explained in the accom- 


panying memorandum of law, under the aforesaid circumstances it 


would have been incumbent on the clerk to either remail or to ad- 
vise the plaintiff to seek some “ther means for achieving service 
upon IOS, perhaps pursuant to Rule 4(i)(1)(E) which permits the 


Court to direct a means of service. Certainly, the clerk of this 
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Court would not -- as plaintiff apparently did -- simply have 
squirreled away all “evidence” that IOS had been “served" and, 
after nine months of silence and inaction, produced it only for 
the purpose of supporting an application for a $110,000,000 de- 
fault judgment. At a bare minimum, the Clerk would not -- as 
Plaintiff did -- fail to file and docket the return, which would 
have at least made it a part of the public record-* Yet this 
wholly ambiguous, carefully concealed "return" -- an envelope 
marked “Refused" -- is the sole “evidence” of plaintiff’s “com- 
Ppliance” with the requirements of the epplicable statutes. The 
record is thus 'iare of any evidence except that plaintiff consist- 
ently disobeyed these requirements. Moreover, it is submitted 
that these derelictions were far from technical, but significantly 
contributed to the position of ignorance concerning its status in 
this action in which IOS remained during the critical periods in- 


volved herein. 


Plaintiff’s attempted service at the Geneva Address also 
violated the applicable statutes and rules. 


16. Plaintiff’s purported second service, in February, 


This failure, however, did not stop plaint.iff°s counsel from 
apparently preparing and obtaining, and then relying upon, 
a certificate from the Clerk ~f€ this Court to the effect that: 


the docket entries indicate that the 
defendant 1-0-S- Ltd- was served with a 
copy of the complaint and summons by 
registered mail, return receipt requested, 
in accordance with Rule 4(i)(1)(D)- 
(Emphasis added.- ) 


In fact, all that the docket entry says is “Filed certificate 
of mailing complaint and summons to IOS, Ltd- 99 Aldwych Lon- 
don, W-C-2 England, registered receipt No- 315970". (Emphasis 
added.) (The aforesaid certificate is annexed to Exhibit "C" 
hereto; a copy of the page of the docket sheet herein on which 
the aforesaid entry appears is annexed hereto as Exhibit “"I"-) 
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1974, at the Geneva Address, was also technically and substantive-| 
ly defective- In the first place, like the “service” at the Lon- 
don Address, this second attempt at service ‘iiled to comply with 
the mandate of the securities laws that process be served where a 
defendant is "found." In this connection, we would emphasize that 
the plain statutory language, couched in the present tense, re- 
quires a plaintiff to effect service at a present address of a de- 
fendant- But, although IOS had had its principal executive of- 
fices in Geneva during its years of active operation, by the time 
plaintiff got around to attempting service at the Geneva Address 
-- more than two years after this action was instituted, and more 
than a year after the “service” at the London Address -- IOS was 
no longer “found” at the Geneva Address- For, by that time, IOS 
had been put into liquidation in the country of its corporate 
domicile, Canada- Indeed, the liquidation proceedings against 

IOS had been commenced on August: 30, 19/3, more than five months 
before the purported service at the Geneva Address- Moreover, 
plaintiff was fully aware at the time of this attempted service of 
the fact that such liquidation proceedings were in progress, and 
that Co-Liquidators of IOS had been appointed. It is respectfully 
submitted that, under these circumstances, I0S could be "found", 
within the meaning of the securities laws, only at the places of 
business of the Co-Liquidators- Just as an active coproration is 
held to be “found” only where it conducts business activities -- 
in order to assure that actual notice of a claim is received at a 
location where decisions about the affairs of a corporation are 
made (see I0S’ Memorandum of Law, p- 7) -- so a corporation in 


siquidation is “found” in the persons of its liquid-tors- This 


is manifest in the statute pursuant to which IOS was put into 


e 
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liquidation where it is expressly provided that "the [insolvent] 


company, from the time of the making of the wWinding-up order, 
shall cease to carry on its business, except in so far as is, in 
the opinion of the liquidator [or liquidators], required for the 
beneficial winding-up thereof ***,"-and that “upon the appoint- 
ment of the liquidator[s) all the powers of the directors cease, 
except in so far as the court or the liquidator[s] sanctions the 
continuance of such powers." Winding-Up Act of Canada $$ 19, 31, 
R-S.C., che W-10- By virtue of these provisions all decisions 
about the affairs of IOS -- including those concerning litigation 


against it -- are made exclusively by or on behalf of the Co-Liqui 


dators, and thus a substantial argument may be made that I0S is 


“found” only at their places of business- See I0S Memorandum of 


Law, pp- 6-7, 11-12. Moreover, plaintiff not only did not attempt 

to serve IOS through its Co-Liquidators, but failed even to give 

the Co-Liquidators, or their agents or attorneys, any notice what-~- 

ever of his attempted service at the Geneva Address- Once again, 

as with the “service” at the London Address, the practical result . 
was to leave tne individuals with actual responsibility for the 

affairs of IOS -- including the conduct of litigation agi)nst it 

-- completely in the dark that IOS had allegedly been served. 


Thus I am advised that actual knowledge of this “service” was not 


was apparently attempted at the Geneva Address. It is submitted 
that this failure by plaintiff to give the Co-Liquidators even in- 
formal notice of the service evidences his intention once again to 
make only perhaps technically defensible service -~ but one that 


was in reality meaningless and perfunctory- 


acquired by the Co-Liquidators until more than a month after it 
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17- Even if I0S could, in 1974, have been “found" at 


some place other than its Liquidators’ place of business the 
Geneva Address wsed by plaintiff could not have been that other 
place- Indeed, your deponent has been advised that while I0S, 
litecl..ically retained a mailing address at "145" (not "147") Rue 
Lausanne, in February 1974, when plaintiff attempted his second 
service, there were, at that time, no IOS employees at that ad- 


dress, muck less persons responsible for uttending to legal mat~ 


ters. Indeed, I am advi-ed that the only persons functioning at 


de 


a, the Geneva Address, in »yruary 1974, were employees of a distinct 
-- although related -- company in the IOS complex, and that the 
service was in fact re ved by a purely ministerial employee of 

<i) that other company. ‘rt |§3 purhaps indicative of the insufficiency 

a of the service upor such a person that the served papers, when 


finally forwarded to an IOS employee in Ferney-Voltaire, France, 


were, I am advised, ning ed inconspicuously among numerous other 
2 documents and items °* ‘respondence.-* 
8s. 9 .iy noteworthy that like plaintiff’s 


first purported service, «he “service” at the Geneva Address vio- 


lated not only the applicable statute requiring service where the 


defendant is "found" but violated the Federal Rules of Civil Pro- 


cedure relating to the manner of dispatch and return of service 


as 


well- Thus, once again, it appears that both the dispatch and the 


return on he second alleged service were improper and not in com- 


pliance wit: *he requirements of Rule 4, since the second “service 


* It is further noteworthy that service was not addressed to 
"I.0.S., Ltd-", (the proper corporate name of the defendant 
herein), but rather was addressed to “Investors Overseas 
Services, Ltd-", the name of still another distinct and sep- 
arate corporation in the IOS complex. (See envelope used for 
service, a copy of which is annexed hereto as Exhibit “J")- 
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too was dispatched in an envelope bearing the return address of 
plaintiff’s counsel rather than that of this Court (see Exhibit 
“J"), and that the return receipt was diretted to plaintiff’s 
counsel rather than the Clerk of this Court- (Compare ‘ 15, 


Supra.) 


(iv) There are fatal constitutional defects in plaintiff’s 
attempts at servicee 
19. Finally, the result of plaintiff’s attempts at “ser- 
vice" -- even if they had technically satisfied the various stat- 


utes and rules, which they did not -- was to deprive 10S of that 


timely and adequate notice which the due process clause of the 


United States Constitution guarantees to it, and thus any con- 
struction of those statutes and rules which sustains either “ser- 
vice" is foreclosed by the Constitution. If one now steps back 
and views the totality of the facts pertaining to the purported 
attempts at service herein, it is clear that they do not measure 
up to the standard of notice reasonably calculated to apprise I0S 
of this action and of its right to defend. Thus, viewing the 


facts in chronological sequence, it may be seen that: 


(a) This action was commenced in December of 1971. 
Operating on the premise that the action was one brought 
under the United States securities laws in which extra- 
territorial service by mail was available pursuant to 
Rule 4 of the Federal Rules of Civil Procedure, plain- 
tiff promptly caused such service to be made by the 
Clerk with respect to a number of foreign defendants 


ether than I0S.- 
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(b) No attempt was made at that time to serve I0S 
either by mail or by any other means -- despite the fact 
that, assuming the validity of plaintiff’s premise that 
the securities laws confer subject matter jurisdiction 
here: (i) service by mail was at least arguably equally 
available as to 10S; (ii) plaintiff was fully aware of 
the then headquarters address of IOS in Geneva; and 
(iii) that headquarters address was then open and notor- 


ious. 


(c) Plaintiff proceeded to wait a full year during 
which the action was actively proceeding against I0S’ 
co-defendants without making any attempt to serve IOS, 
thereby lulling I0S into a belief that plaintiff had no 
intention of serving it- Then, in December of 1972, 
plaintiff proceeded to "serve" IOS by mailing (or caus- 
ing to be mailed) a copy of the summons and complaint. 
Still carefully eschewing the rather obvious course of 
addressing such mailing to 10S’ then well-known head- 


quarters office in Geneva, plaintiff rather chose to ad- 


dress such mailing solely to an obscure address in Lon- 
don, which as heretofore detailed, was in fact not an 
address of I0S at all- However, even if it had been, it 
would at best have been that of a branch cffice of the 
company and not that of its headquarters or other prin- 


cipal office. 


(d) The envelope ~- which bore the return address 


of plaintiff’s counsel, not that of the Clerk of the 


Court and thus on its face gave no indication of any 
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official nature of the contents -- not surprisingly was 
returned unopened and marked "Refused". Accordingly, 
whatever the technical iegalities might be, the “ser- 
had not accomplished the giving of any actual no- 
tice to any IOS repzesentative of the fact of purported 


service. 


(e) Persons to whom plaintiff’s counsel could have 
communicated the fact of purported service were readily 
available. The Willkie, Farr firm had served for many 


years as general counsel to I0S, had only recently re- 


signed at the time of the bringing of the SEC v- Vesc¢co 


action and was actually representing another defendant 
in the present action. The Poletti, Freidin firm was 


actively appearing on behalf of IOS in the Vesco matter, 
a widely publicized action and one of which plaintiff’s 


counsel was ccncededly fully aware. 


(f) Plaintiff’s counsel nonetheless apparently 
made no attempt whatsoever -- formally or informally -- 
to advise any person having ties to IOS (including for- 
mer or present counsel located in New York City) of the 
fact that belated service had ostensibly been made upon 


IOS one year afer the commencement of the action. 


(g) Plaintiff’s counsel made no attempt to docket 
any return on the alleged service, which would have 
given some public notice of his contention that IOS had 


been served. 
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(h) instead, plaintiff proceeded to wait another 


nine months, while the basic action continued to be ac~ 


tively litigated by co-defendants, and then -- two week» 


after the commencement of the winding-up proceedings 
against IOS in the New Brunswick courts and at a time 
when the corporate affairs of IOS were in hopeless dis- 
array -- chose that moment to move for entry of a de- 


fault judgment. 


(i) Subsequently, after a conference before Judge 
Ryan of this Court, attended by your deponent on hehalf 
of the IOS Liquidators, plaintiff consented to < vacat- 
ing of his default judgment on December 5, 1973, and 
while he was on notice that there were substantial ob- 
jections to his prior “service” on I0S, he chose to 
wait still another two months before attempting further 
service- And of course, when he finally did this he 
again used an insufficient address and failed to even 
notify your deponent’s firm or the Liquidators that he 
was indeed attempting further service -- although the 
roles of the Liquiaators and of your deponent were now 


well known to plaintiff. 


It is 7-»'itted that these facts make it clear that the constitu- 


eouisite, that service be made in a manner reasonably 


© give notice and an opportunity to defend, was not 


met in the present case- See IOS Memorandum of Law, Point I(B). 
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Be The complaint should be dismissed because plaintiff’s un- 
excused and unexplained failure to serve IOS in a timely 
itu failu te o IO 
20- Rule 41(b) of the Federal Rules of Civil Procedure 
authorizes this Court to dismiss any claim against a defendant 


"for failure of the plaintiff to prosecute ***." It is respect- 


fully submitted that plaintiff’s lengthy, unexcused and prejudic- 


al delay in “serving” IOS constitutes a text-book case for the ap- 


plication of this provision.. 


21- Thus, the “services” on IOS were not only fatally 
defective for the reasons already set forth, but it is undisputed 
that the first purported "service" was not wade until fully a year 
or more after the initiation of this action. During this lengthy 
period plaintiff thus not only demonstrated a lack of reasonable 
Giligence in prosecuting as to IOS, but was gui.*y of a total fail 
ure of prosecution. This conduct vis-a-vis IOS is a] the more 
striking when contrasted with the fact .1at, as the files in this 
action clearly demonstrate, he served all the othe. defendants, 
except Cornfeld, within less than two months of the filing of the 
complaint- This conduct -- unexplained and unexcused as it is -- 
is plainly inconsistent with the most elementary responsibility cf 
a litigant, namely to pursue his claims expeditiously and in good 


faith. 


al 


22- Plaintiff has never offered any explanation for his 
failure to effect timely service upon IOS, and indeed could not do 
soe Thus, if one assumes his premise that there is subject matter 
jurisdiction herein under the securities iaws, and that IOS had 
the constitutionally requisite contacts to subject it to personal 


jurisdiction .n this Court, proper service by mail was available 
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to him at all times under Rule 4(i)(1)(D) -- and was indeed em- 
ployed by him to serye other defendants herein -- as was service 
in the various other manners permitted by Rule 4(i)- Nor is there 
any basis for any claim by him that, notwithstanding the availa- 
bility of the: 2 modes of service, IOS could not be reached by them 
in the appropriate period immediately after the filing of the com- 
plaint, and that he was somehow compelled to make no effort to 
serve IOS at that time- On the contrary, I0S° offices were open 
and notorious during that period- Moreover, the record of this 
action makes it clear that service on IOS was not originally in- 
tended or desired- Indeed, after service by plaintiff on all 
other defendants, he went on to actively litigate as against them, 
filing motions, taking discovery and otherwise behaving as though 
he in fact wished to secure a full and prompt determination of his 
alleged claims as against them while not including IOS at all. 
Thus, from both his conduct vis-a-vis IOS, and the contrast be- 
tween that conduct and the manner in which he proceeded as against 
the other defendants herein, it is manifest that plaintiff had no 


intention of actually litigating his claims against I0S.* 


23- This conclusion is buttressed irresistibly by the 
additional fact that after plaintiff purportedly “served” I0S, 
more than a year after the action was filed, he took no steps to 
prosecute as to IOS until still an additional nine months had 


elapsed, and the "step" he then took was to move for a default 


judaqment -- at a time when I0S had just gone into liquidation and 


* As already noted herein, this purpose is readily understood 
in light of plaintiff’s counsel’s previous admission that I0S 
will probably not be able to satisfy a judgment herein (See 
fn- p- 12, supra-)- 
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its affairs were in a state of hopeless disarray, so that there 
was no practical possibility that it might appear and oppose the 
motion-* Moreover, as is fully described above, plaintiff’s mo- 
tion for a default was based upon what can charitably be described 
as at best a series of very partial representations to this Court 
about the facts surrounding the alleged service on IOS, and thus 
the facts on which the very legality of any judgment against IOS 
would depend. Further evidence that plaintiff has never had a 
good faith purpose to actually litigate his claims as against IOS 
is supplied by the otherwise inexplicable fact that, after plain- 
tiff’s alleged original “service”, and notwithstanding his conten- 
tion that IOS was thereby made a party hereto, plaintiff made no 
effort to take any discovery against it -- as he proceeded to do 
with respect to all of the other defendants except Mr- Cornfeld.- 
This failure is nothing short of astonishing, considering that IOS 
was, according to the allegations of the complaint, the prime con- 
spirator in a $110,000,000 scheme to defraud investors in dozens 
of countries. In this connection, we would note that on plain- 
tiff’s theory that he had served IOS he could have deposed it as a 
party but that even if it had not been served it could have been 
deposed as a non-party witness.** Moreover, plaintiff gave no no- 
tice whatever to IOS that he was taking discovery of other defend- 


ants, so that it could select counsel and participate therein. 


An application to place IOS in liquidation had been filed on 
August 30, 1973- A provisional liquidator was appointed on 
the same day- It was less than two weeks later that plain- 
tiff moved to enter a default against IOS and did so without 
any notice to the provisional liquidator whose appointment 
was undoubtedly then known to plaintiff’s counsel. 


** Thus, two of the seven depositions actually taken by plain- 
tiff were of non-party witnesses. 
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Instead, as stated above, plaintiff (a) refrained from docketing 
the return on service; (b) gave no actual notice of the action 

in the face of the fact that the alleged service nad been returned 
marked "Refused"; and (c) generally continued to conduct this ac~ 
tion as though IOS were still not a party hereto. The inference 
is irresistible that plaintiff’s purpose was precisely not to 
prosecute as to IOS, but to keep it wholly in the dark that it al- 


legedly was a party hereto- 


24. Moreover, plaintiff’s dilatory, and truly irrespon- 
sible course of conduct has produced a situation where IOS would 
be sever prejudiced if it were now required to begin its de- 


fense of this action. Thus, as is fully set forth in the cpinion 


of Mr- Justice Dickson of the New Brunswick Supreme Court ordering 


the liquidation of I0S, there were major changes in the ownership 
and contro] of I0S between the time this action was initiated and 
the date on’ which plaintiff’s original “service” was purportedly 
effected. Indeed, Justice Dickson describes the condition of the 
company at that time and thereafter as one of “irrevocable disar- 
ray *.* As a result, the relevant records and witnesses could now 
be assembled, if at 2ll, only with great difficulty and at great 
expense. The difficulties that would confront the Liquidators are’ 
compounded by the fact that, during the period of plaintiff’s de- 
lay, certain former responsible officials were imprisoned,** or 
became fugitives, so that it would now be extraordinarily diffi- 


* A copy of Mr- Justice Dickson’s opinion is annexed as Exhibit 


"B“ to your deponent’s affidavit in support of I0S’s alterna- 
tive motion for a stay of this action as against I0S- It has 
not been annexed hereto in order to keep the bulk of these 
pages to a minimum. The quoted language may be found at page 
17 of said Exhibit “B".- 


** Apparently two of such officials, Messrs. Cornfeld and Meis- 
sner have recently been released on bail- 
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cult, if not impossible, to interview them or otherwise investi- 
gate their conduct-* ™"“ r was there any opportunity at some earlie 
point in time to memoralize their knowledge of the facts at issue 
in this action, in light of plaintiff’s lengthy failure to serve 
IOS and the impression thereby created that he had no intention 


of making IOS a party hereto- 


25. Finally, and, it is submitted, decisively, during 
plaintiff’s nine-month delay between the effectuation of his pur- 
ported original “service” and his motion for a default judgment, 
IOS went into liquidation and its affairs are now wholly in the 
hands of court-appointed Liquidators. Thus, if I0S is compelled 
to proceed herein, the result will be that -- solely because of 
plaintiff’s delay -- the Liquidators will have to begin their de- 
fense from scratch, and the burden of al] of the efforts that go 
into the preparation of the defense of any suit will fall upon 
them, although they have only recently been appointed, have com- 
plex statutory responsibilities to discharge in their efforts to 
assure an expeditious and orderly winding-up of 10S, and are, 
moreover, legally obligated to act as to these matters with con- 
siderable despatch- Additionally, we would note that, if IOS is 
compelled to proceed, al] of the expense of defending this action 
will fall on the estate, and thus ultimately on the creditors of 
IOS -- again, solely because of plaintiff’s delay and neglect. 

As is demonstrated in the 10S Memorandum of Law, on much less com- 
pelling showings of “prejudice” than this, courts have dismissed 


actions for “failures to prosecute". Moreover, the law is clear 


Siathetiacii mels tcemethsan calmed 
* Perhaps the most serious single instance of prejudice to JOS 
occasioned by plaintiff’s delay and neglect is the fact that, 
as these motion papers were being completed, the newspapers 
reported the untimely death of Edward M- Cowett, a former top 
official of 10S who, I am advised, was primarily in charge of 
I0S’ activities in connection with the offerings at issue here- 
ins and hence was the most knowledgeable individual about 10S’ 
role therein- 
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that "prejudice" to the defendant is not really the significant 


issue, but rather the main concern is plaintiff’s lack of dili- 


gence (id- at p- 23) -- which is clearly established herein. 
26. Of course, what is said above with respect to plai 
tiff’s original attempt at service is doubly true -- and even mor 


clearly warrants, and indeed requires, dismissal of the complaint 
-- with respect to plaintiff’s second and more recent attempt at 
service- For that second service not only comes more than two 

years after commencement of the action and more than one year af- 
ter the first defective attempt at service, but was not even unde 


taken until almost two full months of additional delay after Judg 


-——2__"___________—?__» 


Ryan in December of 1973 induced plaintiff to consent to a vacat- 


ing of the default judgments against IOS and Cornfeld. 


27- It is respectfully submitted that these circum- 
stances demonstrate that plaintiff’s conduct of this lawsu‘t as to 
IOS has been a series of dilatory and almost harassing acts and 
omissions, wholly inconsistent with the obligations of a respon- 
Sible litigant. 

Ce. The complaint should be dismissed as to IOS because, even 
aside from defects in the manner of service, IOS is not and 
was not subject to the personal] jurisdictior of this Court. 

28. The complaint should be dismissed not only because 
IOS was not properly or diligently served, as is fully demonstra- 
ted by the facts heretofore set forth, but, further, because it i 
clear from the record herein that IOS was not and is not now sub- 
ject to proper service in this action since it appears that IOS 
did not engage -- and does not now engage -~- in any significant 
conduct in the United States. Of course, the Court could not con- 
stitutionally acquire jurisdiction of IOS unless it had the requi 


site minimal contacts with the United States, either at the time 


-30- 


192A-97 


of the events giving rise to the alleged cause of action, or at 
the time service was purportedly made- However, plaintiff has 
not shown that IOS did indeed have the requisite contacts, al- 
though the burden clearly rests on him to do so- (See IOS Memo- 


randum of Law, p- 26.) 


29. Indeed your deponent is advised that at all rele- 


vant times herein -- and particularly in 1969 at the time of the 


offerings at issue in this action, in 1972 when plaintiff first 
allegedly served IOS herein, and thereafter -- I0S was a foreign 
corporation and its principal business, as disclosed in the very 
prospectuses on which plaintiff claims to have relied, was the 
sale of mut ial funds through its affiliated companies "interna- 
tionally outside the United States". (Emphasis added.) (Prospec- 
tus, p- 9 (a copy of which is annexed hereto as Exhibit "K"))- 

Its own stock was at no time listed on a United States securities 
exchange nor was that of any of its affiliated or subsidiary com- 
panies- Additionally, and perhaps decisively, IOS was at all rel- 
evant times subject to an Order of the Securities and E: cl.ange 
Commission, dated May 23, 1967 (the “SEC Order”) which expressly 
provided that “IOS *** shall conduct no activities subject to the 
jurisdiction of the Commission", and that "no I0S officer, direc- 
tor or employee shall engage in any activity subject to the juris- 
diction of the Commission". (SEC Order qq 1(a), 5(a)-) (A copy of 
the SEC Order is annexed hereto as Exhibit “L"-) By way of back- 
ground, your deponent respectfully notes that he is advised that 
the SEC Order was offered and accepted in settlement of Commission 
proceedings which had been instituted in 1966, when IOS was a reg- 
istered broker-dealer, challenging the legality of various busi- 
ness activities of I0S itself, a wholly owned subsidiary of IOS, 


and certain senior officers of I10S- The Order (which terminated 
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he proceedings without any findings as to the alleged illegali- 


ies) specifically directed (among other things) that IOS with- 


raw its then existing registration as a broker-dealer; dis: se 


f its interest in, and terminate all relationships with one of 


ite United States affiliates; cause the dissolution of others; 


rovide means whereby American interest-holders in a related com- 


any could terminate their ownership in that company without loss; 


nd engage in no activities subject to the jurisdiction of the 


Commissions The SEC Order also directed that IOS and all of its 
| 
bcfitiates shall “cease all sales of securities to United States 


peer or nationals wherever located, except for (i) offers and 


ales outside of the United St»*tes (and its territories, posses~ 
ions or commonwealth subject to the jurisdiction of the United 


tates) to officers, directors and full time personnel of IOS and 


it subsidiaries ***." (Exhibit "L", { 4-) 


30. As a result of the SE. rder, I0S would have been 
subject  .o contempt sanctions in the proceedings in which the Or- 
er was entered had it condu~*ed any business activities in the 
nited States. We would respectfully emphasize that the Order 
-hus established a standard of conduct for IOS of the utmost 
stringency: 10S was forbidden not merely from engaging in conduct 
that violated any provision of the securities laws, but in effect 
from engaging in any conduct within the Commission’s jurisdiction, 


hether otherwise in compliance with the law or not.-* 


With specific reference to IOS’ conduct in connection with the 
1969 Offerings themselves, see 4 31, infra, it is especially 
noteworthy that, according to information furnisi.ed to your de~ 
ponent by prior counsel for I0S, the SEC has at no time asserte 
that IOS was acting in violation of ti - SEC Order- Indeed, to 
the contrary, there was extensive correspondence between the Con- 
mission and counsel for the underwriters and for iOS -- which I 


{Footnote continued] 
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32. It should be apparent from the foregoing that if 
there is any basis on which jurisdiction over the person of I0S 
herein could conceivably be predicated, it must be that IOS’ con- 


duct in connection with the 1»69 Offerings themselves subjected 


{Footnote continued] 

* am advised has been produced by defendant Investors Overseas 
Bank Limited (“IOB") to plaintiff for his inspection -- from 
which it appears: (a) that the SEC was informed of the of- 
ferings in advance of them (see letter of Shearman & Sterling, 
dated August 7, 1969, annexed hereto as Exhibit "M"); (b) that 
subsequent to the offerings the SEC requested information 

“in order for us to consider whether the offering was in total 
compliance with the Commission’s order of May 23, 1967" (see 
letter of Allan S- Mostoff, Esq- dated September 25, 1970, an- 
nexed hereto as Exhibit "N"); (c) that the SEC was thereafter 
supplied with the information requested (see letter of John S.- 
D’Alimonte, Esq- dated December 15, 1970, annexed hereto as Ex- 
hibit “"O"); and (da) that the Commission did not assert juris- 
diction. (The voluminous attacbnents to the last-mentioned 
letter have not been included it: the interest of keeping the 


they may be found as Exhibit “D" to the affidavit of Anthony F- 


bulk of this affidavit to reasonable proportions, ani because 
Phillips, dated October 30, 1973, previously filed herein.) | 


While no contention is made that the SEC has definitely found 
that IOS was not “conduct[ling] *** activities subject to the 
jurisdiction of the Commission” in connection with the 1969 Of- 
ferings, it is submitted that the evidence of apparently satis- 
factory compliance with the Order and the lack of any action 

by the SEC is strong proof that IOS did indeed, as the SEC 
Order contemplated, confine its activities in connection with 
the 1969 Offerings to places outside the Unitec States. | 


It should be noted that the correspondence referred to above 
lso includes a letter from SEC attorney John Heneghan, dated 
August 24, 1969, in which he states in substance that sales 
to U-S- citizens resicent abroad would be subject to the regis- 
tration requirements of the Securities Act. (A copy of this 
letter is annexed hereto as Exhibit "P".) However, this point 
-- which in the context of an earlier letter from the Commis- 
sion dated June 6, 1969 (a copy of which is annexed hereto as 
Exhibit "Q"), clearly relates to sales bv a registered broker- 
dealer -- is not relevant to the issue of whether {0S conduct- 
ed any significant activities in connection with the 1969 Of- 
ferings within the United States. 
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it to “long-arm" jurisdiction in an action purportedly arising 
therefrom. However, it is submitted that the record completely 
fails to establish that I0S engaged in any conduct in the United 
States in connection with those offerings that would make it amen- 
able to the process of this Court. Indeed, the facts’as plaintiff 
himself has developed them show that IOS” conduct provides no ba-~ 
sis for the assertion of juricuiction. Thus, the record that 
plaintiff has developed in his extensive discovery on subject mat- 
ter jurisdiction -- which is equally celevant to the in personam 
jurisdiction question insofar as it relates specifically to the 
activities of 10S -- demonstrates that all of IOS” material acti~ 
vities in connection with the 1969 Offerings were conducted in 
Geneva, Switzerland or elsewhere outside the United States. Since 
hese record facts have already been discussed exhaustively by 


virtually every other defendant herein, your deponent will not 


burden the Court with any further detailing of them. However, by 


way of summary, it is noted that the following relevant factual 
matters have been conclusively demonstrated both in plaintiff’s 
own record and in the motion papers of the other defendants, and 
establish that I0S did not subject itself to the jurisdiction of 
this Court by virtue of its conduct in connection with the under- 


lying transactions involved herein: 


(a) the 1969 offerings. were by their express 
terms, as set forth in the prospectuses, in- 


tended to he mide outside the United States; 


the lead underwriters were selected by Ios 
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abroad, and the corporation of the underwrit- 
ing group was decided upon abroad (Knowlton 


Deposition, pp- 14-15; Coleman Deposition, pp- 


53-54); 


the agreement among underwriters, un“erwrit- 


ing agreement and selling agreement in the 


offering led by Drexel Harriman Ripley Inc. 


("Drexel") expressly restricted offers and 
sales to places outside the United States [Af- 
fidavit of George P. Bischof, dated October 
31, 1973 (the “Bischof Affidavit"), ‘ 3, and 
Exhibit “A" thereto; Affidavit of Peter 
Grandin Gallichan, dated November 7, 1973 (the 
"Gallichan Affidavit") { 8; Affidavit of 
Jacques Henri Warmelink, dated October 26, 
1973 (the “Warmelink Affidavit") 7; Affida- 
vit of Hugh Meyer Sassoon, dated November 7, 


1973 (the “Sassoon Affidavit") { 8]; 


certificates of compliance with this restric- 
tion were executed by all underwriters and 

dealers to whom the leac underwriters sold 10S 
shares (Bischof Affidavit #14, 7 and Exhibit 


"“B" thereto); 


Similar certificates were obtained by J-H- 
Crang & Co- in connection with the offering 
underwritten by it [Affidavit of Anthony F- 
Phillips, dated October 30, 1973 (the “Phil- 


lips Affidavit") 1 3, and Exhibit "B" thereto] 
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(£) ali sales transactions in the Drexel offering 


were made in Europe (Bischoff Affidavit { 11; 


Sassoon Affidavit {°: Gallichan Affidavit 


q 9; Warmelink Affidavit { 8); 


no sales were made by Crang to clients with 


United States addresses (Phillips Affidavit 


q 5; Affidavit of Frederick V- McAnn, dated 


December, 1972, Y 2); 


the relatively few sales by Investors Overseas 
Bank to United States citizens were made only 
to employees of IOS and its affiliated compan- 
ies, were consummated outside the United 
States, and were made in compliance with the 
SEC Order which permitted such sales (Phillips 


Affidavit § 4, and Exhibit "D" thereto) ;* 


* As to IOS’ compliance with the SEC Order, see fn-, pe 32, 
supra- As to sales generaily, it is significant to note that 
there is no showing at all that IOS made any sales in the of- 
fering in which plaintiff participated, i-e-, the IOB offering. 
On the contrary, it is clear that the IOB offering was a second 
ary offering and that the sellers were shareholders of IOS, not 
IOS itself. It is further significant that despite plaintiff’s 
bold assertion that his “purchase was made in New York" (Atfi- 
davit of Howard B2rsch, dated May 12, 1972, p- 1) the underly- 
ing documer: 3 submitted by plaintiff himself wholly fail to 
prove or even support that cruciai assertion, but appear rather 
to demonscrate that that single sale in question was specifi- 
callv structured to be, and was, consummated outside of the 
United States. Thus, Exhibit "A" to Mr- Bersch’s affidavit 
-- a “Public offering subscription form for common shares of 
IOS, Ltd-” -- seems to indicate that plaintiff was “supscrip~ 
ing" for shares that would be “purchased” on his behalf by In- 
vestors Overseas Bank Limited, which was itself operating ort 
of Switzerland. The foregoing is particularly pertinent, in | 
light of the settled principle, discussed in the Memoranaum of | 
Law submitted herewith, that where the parties to a transaction 
have structured it with an eye to its jurisdictional conse- 
quences, that intention should be given effect, whenever pos~ 
sible- Accordingly, it is submitted that there is no basis tor 
finding that IOS is amenable to the jurisdiction of this Court 
with respect to the purchase of stock by plaintiff. 
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no significant actions, and particularly no 


representations in connection with the offer- 
ings were take. or made by any of the defend- 
ants in the United States (Murphy Deposition, 
p- 116; Coleman Deposition, pp. 84-85, 93; 
Ruegger Deposition, pp- 33, 39; Bischof Affi- 
Gavit { 8-11; Phillips Affidavit {1 2, 5; Af- 
fidavit of Gilbert S- Bennett, Esq-, dated 
October 30, 1973, {4 2: Affidavit of Edward J. 
Ross, dated October 31, 1973, {Il 6-8; Gal- 
lichan Affidavit { 7; Sassoon Affidavit { 7; 


Warmelink Affidavit {6 * 


Plaintiff has offered absolutely no evidence that I0S distrib- 
uted prospectuses or otherwise made representations in the 
United States- Indeed, the only reference to a prospectus on 
any of the offerings even being present in the United States 
prior to the sales of stock appears to be plaintiff’s prior 
statements herein that “One [of the prospectuses], I do not 
remember which, may have been available to me at my office” 

and that the others "were available to me at my office” (Plain- 
tiff’s Answers to Interrogatories, dated February 1, 1972, 
p-6)- These statements, at the most, establish that there 

were copies at plaintiff’s office, at some point in time -- 
hardly surprising or significant in light of the fact that the 
Same A4nswers establish tliat his company “acted as a consultant 
to I0S" -- but not that the propsectuses were directed to 
plaintiff himself; moreover, carefully couched as they are in 
the passive voice, they wholly fail to establish that 10S dis- 
tributed them at all- Additionally -- and astonishingly, con- 
sidering how obviously crucial this matter is not only to the 
issue of personal jurisdiction over I0S, but to the fundamental 
issue of subject matter jurisdiction -- the only “evidence” 
bearing on whether any representations were made to plaint..ff 
himself -- his statement (subsequent to the above Answers to 
Interrogatories) that “one [of the prospectuses} was mailed to 
my home in New York," Affidavit of Howard Bersch dated May 12, 
1972, p- 2 -- is directly contradicted by the earlier statement 
that "None of the prospectuses were mailed to my home.” Plain- 
tiff’s Answers to Interrogatories, dated February 1, 1972, p- 6- 
This kind of contradictory testimony is entitled to no weight 
whatever. Furthermore, even if the first of these statements 
is entitled to any credence, plaintiff again expresses himself 
in the passive voice and refrains from naming the person or en- 
tity who allegedly mailed him the prospectus. 


{Footnote continued] 
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It is respectfully submitted that this evidence demonstrates that 


the underlying transactions here were entirely foreign offerings 


and hence that this Court does not have jurisdiction 


and sales, 


over IOS by virtue of claims arising “rom the 1969 Offerings. 
32. Finally, your deponent would note tha’, at the date 


hereof and in February 1974, when plaintiff’s second attempt at 
service was made herein, it is and was clear that TOS continued 

to be outside this Court’s jurisdiction- Thus- by virtu the 
pending liquidation of IOS, commenced in August 1973 and now going 
forward in Canada, it is manifest that IOS” activities have been 
extremely restricted. Indeed, in view of the mandate of the Wind- 
ing-Up Act, pursuant to which 10S is being liquidated, it might be 
argued that 10S is no longer conducting “business" at all -- in 
any jurisdiction -- but rather is merely being “liquidated” for 


the benefit of its creditors and shareholders- In any event, at- 


ter consultation with the agents of the IOS Liquidators, I have 

{Footnote continued] 
It is further noteworthy whet the present record establishes 
offerings for IOS, issued instructions to all 10S managerial 
personnel, wherever located, that no press releases, inter- 
views, conferences of any kind in connection with the offer- 
record bear out the allegation in the complaint ("4 2(g) (iv): 
10(e)) that, notwithstanding this directive, acts constituting 
“gun-jumping" and “market priming” were committed by IOS in 
this country. Indeed the only question asked in all the seven 
depositions about such activities was as to whether “Mr. Corn- 
feld appeared before any association of security and lists 
[sic: presumably, “analysts"] in this country at or about the 
time of the I0S public offering?", to wiich the answer was: 
"I don’t know." (Murphy Deposition, p- 125-) (in this connec~- 
tion, we might point out that the book of which plaintiff’s ' 
counsel submitted two chapters with his affidavit dated May 
12, 1972, discloses that the appearance to which he is appar- 
ently referring was made on February 4, 1970, more than three 
months after the offerings closed. C. Raw et al-, "Do you Sin- 


cerely Want to be Rica” 7 (1971)-) 


that Mr- Edward Cowett, one of the officers in charge of the 
ing be held- (Coleman Deposition, p- 136.) Nor does the 


{ re, 
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been advised, and so advise this Court, that IOS is not now en- 

gaged in any activities in the United States, except for the con~ 

tinuing involvement in certain litigations and proceedings pending 

here which are totally unrelated to the subject matter of this ac~ 


tion. 


D- The complaint must be dismissed for lack of subject matter 
Be a Ta ae ei nar le 


33. The complaint herein must be dismissed for the addi- 
ticenal reason that plaintiff still cannot show -- more than two 
years after this action was filed -- that this Court has jurisdic- 
tion of the subject matter of the claims alleged in the complaint. 
Indeed, plaintiff is unable to do so notwithstanding the fact that 
virtually all of the prior proceedings herein have been devoted 
almost solely to the precise issue of subject matter jurisidction- 
Thus, pursuant to an Order on Consent of this Court dated December 
27, 1972, by which plaintiff obtained the right to take discovery 
as against six of the defendants on the issue of subject matter 
jurisdiction (a copy of which is annexed hereto as Exhibit "R"), 
plaintiff conducted seven depositions upon oral examination of 
parties and witnesses; additionally, he called for and obtained 
substantial document production by those parties. As against de- 
fendant Investors Overseas Bank Limited, he sought and obtained 
an oral stipulation with its counsel herein pursuant to which a 
substantial quantity cf documents was produced to him. By furthe 
Order of this Court, dated April 2, 1973, the plaintiff was di- 
rected to complete discovery on jurisdiction under the Order on 
Consent by September 1, 1973- And, as the Court is no doubt 
aware, there were then filed motions by all of the defendants, 
challenging inter alia the subject matter jurisdiction of this 


Court. 
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34. Yet as is evident from the record thus compiled, and 


is described in detail in the motion papers of the other defend- 
ants herein and in the attachments thereto, there has not been and 
cannot be any showing that the matters complained of by plaintiff 
are within the subject matter jurisdiction of this Court. Rather, 
the record shows that in all material respects the transactions 
involved here were foreign transactions, structured and conducted 
pursuant to the laws of other jurisdictions and in such a manner 
as to preclude any application of the United States securities 
laws. Here again, it would serve no useful purpose to reiterate 
the detailed evidence establishing the foregoing -- the other de- 
‘° fendants have done that at great lenyth- Moreover, to the extent 
that 10S’ role in particular is of relevance, it has already been 
* discussed herein with respect to the personal jurisdiction issue. 
For the aforesaid reasons, it is respectfully submitted that the 


Court lacks subject matter jurisdiction. 


E- The complaint must be dismissed for lack of subject 
matter jurisdiction at least as to purported members 
of plaintiff’s class other than American citizens 
resident in the United States. 

35. It appears that plaintiff will ultimately pin all 
his hopes of sustaining subject matter jurisdiction herein on the 
fact that a trivial number of resident United States citizens -- 
all of whom appear to have been in one way or another associated 
with IOS -~- were purchasers of some of the shares involved in one 
of the three 1969 Offerings.e It has been demonstrated by the othe 


| defendants in their motion papers that the involvement of United 


“ States citizens as purchasers, by itself, and even together with 


certain other immaterial contucts with the United States would be 
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insufficient to establish subject matter jurisdiction in this 


Court even as to such United States citizens. Nevertheless, your 


deponent respectfully submits that even if subject matter juris- 
diction under the securities laws can be based upon the mere fact 
that a purchaser of securities was a resident American citizen 

-- which is highly doubtful, see I0S Memorandum of Law, p- ee 
this circumstance cannot be relied upon by foreign nationals or 
non-resident citizens at least where, as here, they purchased 
stock (a) outside the United States, (b) in a foreign corpora~ 
tion, (c) not listed on a United States securities exchange, and 
(a) with the intention and anticipation that their purchase was 


surject to the laws cthex than the laws of the United States (See 


Memorandum of Law, pp- 35-36)- 


36. There can be no dispute that the foreign purchasers 
in the 19€9 Offerings clearly belong in the foregoing category, 
and thus any claims asserted by them would net be within the sub- 
ject matter jurisdiction of this Court. Under the circumstances, 
it would appear that both in logic and indeed as a matter of law 
-- as very recently pronounced by the Supreme Court of the United 
States in Zahn v- International Paper Co- ___ ' 


505 (1973) -- their claims cannot be brought within the juriscic- 


— 


eS. 1 94 S-Ct. 


¢ 


tion of this Court by virtue of the class action device. Thus, 
the IOS Memorandum of Law clearly establishes that in a class ac- 
tion of the nature involved here the compla ot can only be pursued 
by those members of the class who are individually and jndepen- 
dently able to satisfy the required jurisdictional elements of 
their cause of action. They cannot bootstrap themselves by the 
jurisdictional etatus of the class representative. Accordingly, 


whatever may be said about the ability of a United States citizen, 
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uch as the single named plaintiff, to establish subject matter 
jurisdiction over his claims, it is evident from the record herein 
hat the foreign purchasers whom plaintiff would also make part 
f his class must be disqualified from pursuing their claims here- 
in because they cannot independently establish appropriate subject 


atter jurisdiction. 


37- Under the foregoing circumstances it is respectfully 
ubmitted that this Court should at the very least dismiss the 
omplaint herein for lack of subject matter jurisdiction insofar 


s it purports to assert claims on behalf of foreign purchasers. 


Conclusion 
For all of the foregoing reasons it is respectuflly re- 


vested that plaintiff°s complaint as against IOS be dismissed. 


/ “ rw €; P - s _° : oS 


Herbert M- Wachtell 


“worn to before me this 


{..“day of April, 1974 


Sie Bp Pe 
\ pee & tt] 
Notary Public ,; 
RUT ay 
Noiety Fulwe So of Mew York 
4% 03-7343310 
Qualified in Bronx County 
Costificute filed in New York Coun 
Commission Expires March 30, 1976 
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Order of Securities and Exchange Commission Accepting Offer 


_ of Settlement, Exhibit L to Affidavit of Herbert M. Wachtell 
(Socuritico Rxchange Act Releaco Ho, 8003) » 
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1.0.S., LTD. (S.4,) ‘d/b/a 

LIVESTORS OVERSEAS SERVICZS, (8-0622)" 

LINESTORS CONTLNENTAL Ke tthe 
SERVICES, LTD, (8-6548) 

BEKKAKD CORNSELD : 

EDVARD M, COWSTT 

ALLEN R. CANTOR 

W. THAD LOVETT 

ROBERT NAGLER 

MMA FELD re ls ee 
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On February 3, 1966, the Cocnission instituted these 
proceedings pursuont to Sections 15(b) and 15A ‘of the Securities 
Exchange Act of 1934 (Exchange Act) naning 1.0.S., Ltd. (S.A.) d/b/a 

Investors Overseas Services (10S) (a Panaza corporation with principal 
offices ct Geneva, Switzerland, which becen> registered with the : 
Comnaission as ao broker-dealer on June 10, 1960); Investors Continentel 

‘ * Services, Ltd. (ICS) (a wholly owned subsidiary of 10S with principal 
fiiecs at New York, New York, Which becane, registered with the * 
* * Cogmission as a broker-dealer on Movember 18, 1958); Bernard Cornfeld 
(president, a director and beneficial owner of more than 107, of the 
: equity securities of 10S and a director and indirect deneficiol omer 
‘| ‘of more than 107, of the equity securities’ of 103); Edward if, Cowott 
+s" (co vice presidont of 105 end 2 director of 10S and secretary and 
director of LCS); Allen R. Cantor (senjor vice-president of 10S); 
Uf. Thad Lovett (executive vice-president of 10S); Robert Nagler 

. da director of 10S); and Nysan Feld (president and a director of 

* "30S and an assistant, secretary of 103). The Order for- Proceedings 
alicged violations of; , e : 

e 


“ 
. ‘ e 
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‘ o © Get weed bd :° e . ° « 
“s , +] - % CL) the registration provisions of Section 5 of | . yan 
; " _ the Securities Act of 1933 and Section 7 of | ; ae 
- sa oi the Investment Company Act of 1940 with respect 
- -f. °°, $? ++ to the offer and sale of unregistered dntcreots. . ! 
ec ae in The Fund of Funds, Ltc. (a foreign invest- ° "oe Se 
‘ . ; inent company whose portfolio consists largely ay Sie 
5 ; of shares of investment companies regictered } 
' P ‘ * under the Investment Conpany Act of 1940) and 
é + unregistered participations in the 10S Invest- ° 
: mat Si ment Program waich is a progreia vonzored by | . ’ 
 « es te * .* FOS for the accumulation of intercste in The ,_ .° < 
: x Fund of Funds, Ltd.; _ 2.) eee boss y 
: = ‘. A ° v or tae oe e i K 


i (2) Section 17(d) of the Investment Company Act of ibe 


: 6 gi 1940 and Rule 17d-1 thereunder, relating to “ope Re 
s . aa Th transactions between International Investment .°" Perry 
a 2 i es Trust, and investment conpany affiliate of 105 | a a 
“a "a atestes, 3 ,and The Tund of Funds, Ltd., and certain ie ee ee 
¢ rie ese Geer a ie a — “eae *e rs 
ae mi Lt ala TE: 7 pregistered inves taent wit biel and eray ab su’? : ; 
be rca), (3) Section 17 of the Exchange Act relating to an ~ i ate 
ta oh "#5 alleged failure to preserve and produce ak Se sae , 
¥ a ee certain books and recorés of IOS and ICS required |. .° y 
i ace ¥ . to be maintained, preserved and made available : bal is ; 
“aj oe SPE So * for inspection by registered brokers and dealero : 
Sabir eee oe » under said Act. °°, ve aa tea eee 
Se i ‘ PEE USE oD. Aa Me ek Rs tiger ets + hPa 
_ ove > : ae ” 4 ee . . _ c00% r Pet 
"eA d 24 * "Respondents have submitted an Offer of Settlement under , F 
, which they propose that the proceeding be terminated without ony . ‘ 


> ; fr. findings as to the foregoing allegations, and for that purpose ne (} 


‘ ae they stipulate and agree as follows: Be Bt a ee ats 
: ip Ne Gee eed es ey ks “bbe ae Te ee IO Ce oes 
PA a alte: Cade eke Sek Tae ee re Pe Se see”, 
Bs gs Yt agin oe eM NTR ey eer T GUN ime an 
1 Oe wie. ral "" $° hy reer i x4 ts New sz . ‘ nals cmiatet at we. 
P é ‘ tegee m * anes ‘- org the tet ow ° oT By o . A tf. : oe : 
*e ‘ $ . oe qr? Ry 8" te w'ace “eee ara te. Os owe %& 0, No otee a’ 33; = e Ph : 
me ‘ . . o fH ey efe ‘ oe -< ait $ e tet .%e Ps o- fence a, . —* ® 
es $e 6 ¢ Gee & e088 ree wie. : ine v a? * *ye.° a . 
roe r Ga Oi fe #2 0" 9 Swe % +08 dt ee eee SO ae ry o % Po. ae yee 2s * ‘ . 
g Se es , ‘ ‘ ~ i “= . *. . te ig > rir. ? . 
$ * a of dy ore y > ah ee we're . ey te Gs ah aw Mes . a? 
. 4 ‘ : Pe Fe ph : fe eo ¢%e ° oe . “ ° eo 
. 2 ; o* oe 3.4 eels ee, ortes, . . gee oa *e t. Seer ee 
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Le 1,.0.S., Ltd. (S.A) ("10S") fs registered with 

the Conmission as a broker and dcaler. LInvestors Continental 

Services, Ltd., a wholly-owned subsidiary of LOS, is registered 

with the Commission a: a broker and dealer. ‘1.C,S., Ltd., a 

wholly-ovned subsidiary of 10S, is registered with the Comaission 

as a broker and dealer. 10S and 1,C,.S., Ltd. shall cach with- 
draw {ts registration as a broker and dealei, such withdravals 

“*to be effective upon the entry of the Order by the Commission 
based on this Stipulation, “.nvestors Continental Services, Ltd. 
shall comply with the procedures provided in paragraph 2(a) 
below. Accordingly, 10S and its affiliates, including The Fund . 
of Funds, Ltd, ("FOF"), International Investment Trust, Ltd., 

. ("LIT") ‘and any investment company effiliated with any of the 
forepoing which may now or hercafter be organized, their 
respective affiliates and investment advisers (but only to tho © 
extent that the activitics of such advisers relate to ede % a 
the foregoing persons), shall conduct no activities subje 

to the jurisdiction of the Comission as S«=reinafter defined, 
sr as Winterset provided herein, 
ee 2." Ca) 10S shall, within ninety ($0) days aft... 

_entry of the Order based on this Stipulation, either dispose ~? 
(after notice to and with the consent of the Coazission) of its’ ° 
interest in Investors Continentel Scrvices, Ltd. ("LCS") to a- 
person independent of and not directly or indirectly affiliated 
with LOS or rerge ICS into Investors Plenning Corporation of 
Anerica,’ with tha latter as the syrvivor corporation ("IPC"), 

F Peg dee Ser ; 
«+. *. (b) Within sixteen (16) months aiter entry of 

‘ the Order based on this Stipulation, unless such tine is 
extended in the Commission's discretian, ICS shali sell, 
transfer or otherwise dispose of its entire interest in IPC 
to a person who is independent of ond not directly or indirectly 
affiliated with LOS; or within fourteen (14) conths.after entry 
of the Order based on this Stipulation by the Cozzission (unless 
such tine has been extended by the Commission), 10S shall sake 
final arrengenents satisfactory to “the Cozmission, in the 

i Coamiscion's sole and abcolute. discretion, _ to otherwise renove 


” 2° 4 ° 7 
bbe es < 
; "es te: : *. 
re and ge wee 3 ry ee? “\ 
: rou" any ie fresten ot free * we% : 
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? 
10S Crore ang direct or ind(rect coitrol over the rpanagewent 
and policics of IPC, During such perfods,-no respondent shall 
remain or become an employee, offizer or director of IPC, 


(c) Within one hundred twenty (120) days-after 
entry of the Order bascd on this Stipulation by the Commission, - 
all 1OS interest in IPC shall be placed in a voting trust, the 
terns and independent trustees of which shall be acceptabie to 
the Commission, Thc trust shall continuo until 10S hag conplicd 
with the provisions of paragraph (b) above. 

a “(d) 10S ‘stall give the Comaission notice of ,any 
proposed transaction referred to in paragraph (b) thirty (30) 
days prior to the cffective date reof, caid notice to nee: 
a statement of all circumstances ce. any such ‘transaction, and ° 
such transaction shall be effected only upon consent of the % 
Commission, a. ee, ne 
$ oe a8" 
Ae) Upon geile with paregraph (b), neither. ° 
IPC nor any officer, director, stockholder or employee of IPC 
shall own stock of LOS or its affiliates (cxcept for current 
holdings by such persons as investors in -he LOS Investnent ++" 
Program, LIT or FOF), except as otherwise approved by the’ * ‘4. 
Comnission and except that present 1PC employees who own LOS 
stock at that tine may thereafter continue their enployrent 
with LVC for no more than one (1) year if such continued 
employment {3 reasonably required by the pergen not diractly 
- or indirectly affiliated with 10S referred to in paragraph AS?) 
abode, and has been approved by t’.a Comaission pursuant, to 
paragiapn (d) above. ; . a 


yi 4 
ee 
‘ 


* : : « 
. oe ea ee 


3. (a) Within five (5) days after sata of the 
Order based on this Stipulation, The York Fund, Inc., ., 
The Alger Fund, Inc., The Douglas fund, Inc. and Computer ~ 
Directions Fund, Inc, shall each adopt a plan o° complete’ .*. 
‘Liquidation and dissolution, Such liquidation shall be ..*. 
ef{ected os to at least 50% of net assets of cach such Oe. 
‘¥egistetced cempany on or before July 15, 1967 and shell be +’: s-.? 
conpleiecd on or before October 10, 1967. ° 


" ) Immediately upon the entry of the Order 
based on this Stipulation, cach of said investm:nt conpanica, 
"ghall cease to effect any transactions in securities except 
for purposes of cffacting the plan of coapicte en, 
and discolution provided herein, 


eee Pade ie 
Te ee 
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a . 8 « . r% 
* (ce) Immediately vpon effecting the plan of ; ; 
, * conplete Iquidation and dissolution described herein, cach . : 
| "* | of said Anvestment cocpanics shall file with the Comaicsion » .« 
: an application purauant to Section 8(f) of the Investeent!, — - . 
. Company Act of 1940 for an order declaring that cach said! .- . Aer 
. ey has en to bo an investcent company, * 4 oak . 


eae 2 . (a) Financial Institutions Growth Steck Fund, 
“ Inc. ("F1G") shall effect a liquidation as to all of its net 


ery asscts except for $1,000,000 (no more than 257% of which shall ,, 
, . consist of marketable sccuritics) on or before July 15, 1967,. ? 
ete and shall on or before such date file the application sect . 4 \s> 
..’ forth in paragraph (c) above. On or before August 15, 1967 . io “5 
- * * FOF shall have efthor completely liquidated FIG or have cold :*... , 7 
*, **+ (after notice to and with the consent of the Commission) ite .*.:4 . 
‘ entire stock interest in FIG to a person who is independent elem * Gal 
: x of and not acs or indirectly affiliated with 105. / ere 
P e* . ? *¢ * 
We eee 4. on entry of th: Order based on this Stipulation, - c+ 
: OS und all of its affiliates sha'l cease all sales of nes es. ae 
at 3), Securities to United Statcs citizens or nationals wherever r ‘ fe 
fT". 3. gs’ located, except for (LY offers and séles outside of the - ~ * ‘e $ 
. . I Undted States (and its territories, possessions or commonwealth :; : |’ 


ai subject to the jurisdiction of the United States) to officers, 

. *,* directors and full-time personnel of 10S and its subsidiarics; 

yr “fect, “Ga) sales by 1?C; and (1i4) sales by Pension Life Insurance ih 
ane b: "Company of gee iis as provided in paragraph 6, ; 

ye o Pee 

gee” 5.° a) Upon entry of the Order bused on this . 

-.¢° ,'f Stipulation, no 10S officer, director or employee shall engege + 


ae ‘ in ary aetisdesiie: subject to the jurisdiction of the Cocuission, : oa 
sh . bd oa ee s Ee 
eon At (b) ‘While no 10S person, as that term is Diem ewe SN, 
°° , defined below, has c y present intention of terminating i ee aoe 
- t+ his present affiiiation with 10S, such person shall notin... 
id * any event engoge in any activity subject to the jurisdiction , + ‘hs 
¢_« O£ the Commission except (i) to the extent necessary to oak ete 
. 7+  Concumeate the arrangements referred to in paregreph 2 ebove, . ae 
mea or (41) «.2n prior notice to and with the approval of the 
Mo Covaission, rant ih ae es a ee 
si le te (c): The term 10S person means any person who oe 
*. hfe is a respondent in, this proceeding and who at tke date of: - we 
3 oe this Stipulation is an officer « or employca of 10S or any ‘ ‘ eons 


of its affiliates. otis A a a eee ae 


bet et (1M AKUIY 54-0083 
° : . : = 6 BE. ° aia ¥é ° 
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. 6. (a) 10S and tts affiliates, including any of 
their officers, directors, controlling persons or any persons , 
acting directly or indirectly on their behalf, shall not, 
except upon prior consent of the Comzicsion, acquire, directly 


or indirectly, any controlling interest in any {inanciel entity 


doing business in the United States, tneluding but not limited 


to a broker-dealer, investnent company, investreent adviner, bank i 
. or eiwilar entity, or any other business whooo activitico ‘ 


directly or indirectly are subject to the jurisdiction of the 
Commission; provided, however, frat any of the aforenenticacd 
persons nay purchase interests, .ncluding voting securitics, 


+ dn any such financial entity if such interests are not, in the 
aperegate, controlling interests but, as to investment companics, 


such purchases shall be subject to the provisicas of paregraph 7. 


The aforementioned persons may, however, acquire'a controlling 
interest in any financial entity whose principal business ic 


. without the United States ond which carrics on no buscinces 


. 
e 


eM 


A-<company af£ilifate of 10S, to make only such further purchases 


subject to the jurisdiction of the Conmnaission. ‘ 


(b) 10S and affiliates may retain their interests 
{n Pension Life Insurance Company of America ("Pension") provided . 
that Pension conducts a normal and customary insurance business. 


Such business shall not include the offer or cale of variable 


annuities or other security interests subject to the jurisdiction 


of the Comnission, It is further agreed that Pension shall not 
wmake any public offering of its securities unless cuch offering 


is made through a registered broxer-dealcr who is independent 
of Pension, 10S oc any of their affiliates. The forcgoing 
provision shall not apply when Pension is making an offering 


of its securitics on a pro rata basis to its existing stockholcers. 


10S may transfer its interests ia Pensicn to IPC, 


f , : . 
7. (a) 10S will cause FOF, or any ether investeont 


of chares of trepgistere investment companies as'are within the 


Linits~ions of Scetion 12(d)(1) of the Investment Company Act | 


as if applicable. 

is *" (b) 10S will not seck: or accept directly or 
{ndicectly representation on the board of any registered 
irvestucnt company or investwent adviser oF undervriter (other 


chan iPC, during the periods oct forth in porograph 2(b)) thercto. 


: e238 Ce ; ote r Ree: ~ e et¢ etl gre Fr 


se i e? 
. 
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yo “(c) 10S will cause FOr, or any other investisent 
compaay affiliate of 10S, to abide by any law passed by Congreso. 
in ths future which is applicable to foreign investment corpanios 
which invest in whol? or in part in ckares of registered © | 
investment companics, whether or no; such*law is rade directly 
applicable to such forcign investment compantes. | 

x e - . e ee ' 

8.'"Sinco 10S will, pursuant to the terus and conditions 
of this Stipulation, conduct all of ite sccuritics activitics 
outside the jurisdiction of the Cosmission and limit ell future 
salcc to foreign nationals only, it agrecs as a part of this 
Stipulation to offer, within a reascncble peried of timc, to 
persons who purchased interests in FOr who were cither members ‘:- 
of the armed forces, other employees of the United States, or -~ 
residents of the United States, its territories, possessions 
or commonwealth subject to the jurisdiction of the United States, © 
the opportunity of substituting under terns satisfactory to the ‘~~ 
Commission, shares of registered investcent coapanics for their. *" 
interests in FOF or of exercising other options which would 
terminate any continuing or further ownership of FOF interests, 


oe 


Oe 9. 10S and FOF will supply, on ao regular periodicel’-. « 
. .\basis, inforvation that the Corzission may reguect concerning ° 
thoir operations to show compliance with the terns of this 
Stipulation, — ees. 8 ‘ fee ae 
10, It shall be a breach of the terms of this Stipulation 
for 10S, or any affiliate, or any person, or any 10S person . 
directly or indirectly controlling or controlled by any of * 
the foregoing, to do any act or thing which would be a breach 
of this 3tipulation through or by weans of or on behalf of 
any other person, including any individual, corporation, 
pattnership, association, joint stock company, business trust 
or unincorporated organization, = =~ : ~ 
sy “Zl. If at any tine, subsequent to the acceptance of 
this Stipulation, it appears that any term or condition of the 
Stipulation has been breached by respondents, the Comnission 
may, upon thirty (30) days notice Co respondents, order 4 
hearing be held at a place designated by the Corofssion to 
determine only whether a breach of such Stipulation occurred 
and to afford respondents an opportunity to deny that a breach 
. occurred or to ertablish mitigating circuustances with respect 
. te cuch breach. © For the purposes of such proceedings, service 
. . ee Pe i my: ° 


.* 
° 4 é . . 
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. a may bo duly wade on respondents by wailing a copy of the notice ; “t 
: «" for hearing to the last known address of 10S, 1£ respondents : 
*e , foil to appear at such hearing, of ‘which they have been duly .e 
> " notified, or upon such hearing if tie Commission finds a breach ; a 
; of any term or condition of the Stipulation, the Comission may, 
: .° ‘without further proceedings, deem respondents to bo in default; 
of its Ordor for Proceeding In the Matter of 1.0.S., Ltd. 
. (S.A.), ct al., of February 3, 1966 and way determine such ; ° 
‘ proceedings against respondents in accordance with the provisions , 
ae of Rule 7(c) of tho Commission's Rules of Practice, . stem 
es eis * e * a le i *. a 
ne * 12. Definitions, * The terms used in thio Stipulation, — 
ah except as set forth below, are those used in tho Securities. , * Pad 
aa Exchange Act of 1934, + ae ' 4 ° Se ee 


are holt . MALES Late" means (i) eny company or person directly ‘ ! CF 
or indirectly owning, controlling or holding 1% or nore of. eee 
Ni the securities of 10S or 5% or core of the securities s of any 6, AS gan OR 
-—- ; subsidiary of 10S; (ii) any company or person, 5% or more - * «? Co ale 
’ .Of whose securities are directly or indirectly “owned, controlled ° a 
or held by LOS or any of its subsidiaries; (iii) any perseu . 
; az ‘yectly or indirectly controlling, controlled by or under , a 
«ie comnon control with 10S or any of its subsidiarics; and (iv) any + j hs 
ay? officer or employee of 105 or any of its subsidiaries. For’: ne 
: .* "* purposes of this Stipulation, the term “affiliate” chall also .. - 
includes an cffilfate as defined in Section 2(a)(3) of the , 
-. 4 ~~) Investment Company Act of 1940, of an affiliate of 10S, : =" 
fe. "Subsidiary" mcans any company, 10% or more of the outstanding ~ ag oe 
voting securities of which are directly or indirectly owed, Se 
° : controlled or held with power to vote by 10S, Provided, however, 
etiam that, the companics, other than those n.szed in parograph 3 herein, 
° - whose securities were owned by FOF and LIT on April 27, 1967 ‘. 
r «~ "° ghall' not be deened affiliates of 10S solely by reacon of the - - .° 
‘ relationship with and extent of such ownership on the aforesaid a eer be 
od date. . ‘ f eT, Ang: oe ae a 


Ai * Investment corpeny affiliate of 10. . for the purpose 
of paragreph 7(a) above only, shall not include the 10S ., ot ee 
. Investment Prograns for the accuavlation of snares of Dreyfus .° ; 
. ‘ , Fund and the LOS Investment Progrers for the accuaviation of. 


shares of Research Investing Corporation so long as *he shares, 
- O£ Dreyfus Fund and Research Investing Corporation held by said 


- e . 
3 .* i *, dae, s ste et Ve dt oar te ‘a Sot? o% ae 
° . 
: e 
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10S Investment Programs are voted at any regular or: cpecial 
meeting of stockholders for quorua purposes only and are not 
voted on any matter which may be voted upon at any meeting. 
f WJuriediction of the Conwissién" shall include, but 
‘shall not be limited to, any activity in connection with tho 
conduct of any sccuritics business (which shall include tho 
. offer, purchase or sale of a cecurity or the delivery or’. 
payment after sale) involving: +r. . 
any usé of the United States mail, uncluding 
**all A.P.O, mail; 
; ee 
any use of the means or instruxentalities 
of trade, cozmerce (including the facilitics 
-4, Of a national securities exchange), transportation » 
‘et or communication within or betéeen any state, 
territory, possession“or conmonpyealth of, the 
United Statcs; , prne -oelag Ne eee 


e o -*e - eh e 


any means within the District of Coluobia 

or on any military base, embassy, consular 

post or chip of the United States; or 

any use of the means or {nstrumentalitics * 

of tradc, comxerce (including the facilétics 

of o nationol securitics exchange), transportation, 
or communication between any forcign nation or 
ship end any state, territory, posscssion or 
commonvealth of the United States or the District 
of Colunbia or any military bsse, embassy, 
consular post or ship of the United States. 


2° "913 Respondents waive: 
‘57 ye A? ‘A hearing pursuant to Section 15(b) of the 
' w Securities Exchange Act of 1934; 


* 4¢2)" All’ post-hearing procedures pursuant Co 
we Rules 16 and 17 of the Commission's Rules 
eee 8, ‘of Practice; oe sai. ya ae ae 
. ° ‘ 


es Judicial review by any court, 
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. to 10 - 


. e ‘ { 
After duc consideration the Commission hac determined 
that it is fn the public {interest to accept respondents’ Offer 


of Scttlement and scenerrne’y. 


- IT IS ORDERED ehat the Offer of Scttienent be, and it. 
_ hereby is accepted, the terms and,conditions of which shall : 
become effective on June 5, 1967, . Saga. Oe A, a ‘ i! sty 


abebitces, “¢ 7" cle = oe 
By the Commicsion. ,-** as 3 
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Document 2 of Appendix II to Plaintiff’s Memorandum 
of Law in Opposition to Defendants’ Motions 


Lf ’ 27th March, 1969. - 


E.M. Cowett, Esq., | Decerans ECTORS 
1.0.5. Ltd., 
119 Rue de Lausanne, “- 
Geneva, . 
Switzerland, 


Dear Ed, 


I expect you will have heard from Henry Buhl that he 
and I had two meetings in lew York with Drexel Harriman 
Ripley. So far as I can see these meetings will have 
prepared the ground quite satistactorily for Drexel 
Harriman Ripley to got ascites sce with the I[.0.S, 
organisation.. 


Best regards. 


Yours sincerely, 


x 


193 A-¢ 


Document 6 of Appendix II to Piaintiff’s Memorandum of 
Law in Opposition to Defendants’ Motions 


Murphy 
Q Any correspondence with Mr. Haft? 
A I don't recall any. 


Q You mentioned you met with Mr. Cuozett in this 


A That's correct, 
Q On how many occasions? 


A I only recall one. 


| 

{ 

| 

country, is that correct? 
| 


Q Approximately when did that meeting take place? 
A May 13th. 
Where? 
At my office, 
Who was present? 
I think that Mr, Browning and Mr. Sonne were 
there. They were both Drexel people. 
Q How long did the meeting last? 
A Oh, I would think it might have lasted maybe 
20 minutes. I don't know. 
Q Who arranged the meeting? 
A The meeting was arranged by somebody at Drexel. 
They said that they would like me to meet Mr. Cowett, I 
would be working with him in Geneva. 
Q What == I'm sevrry, anything else? 
A No. 


What did you discuss with Mr. Cowett at the 


ee ee ee ee 
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May 13th me * 1c? 


A a chink most of the discussion had to do with -.: 


his thouchts on «s:ere the shares would be listed, Loncon, 
Amsterdam, Luxcr-courg, Canadian exchances and «= let's see 
and I remember “2 did say that the breakdown of the sales 
in different cctncries, he said he had no objection to 
breaking them c2:m among the larger countries. We talc 
about that. And he referred to some arrangement they had 
come to -- mayse it was a -- I forget the term, but wits 
the Swiss taxing authorities in regard to the taxes that 
were paid by :h< top people in ISO. This had to do with 
the fact that tacy earned a lot of their income outside Ox 
Geneva and ot..c2 countries. My recollection is that for 


that reason thev had some arrangement for allocation of 


taxes. 


We micht -ave touched on one or two other things. i'm 


not sure. 


Q Did vou make a memorandum of your meeting wita 


A Yes. 
Q Did yeu retain a copy of that memorancun? 
A YZ8. 


MR. SILVERMAN: Mr. Schwartz, I request 


productios of that memorsndun. 


COPAMMERSE REPORTS CO 
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MR. SCHWARTZ: I will take your request 
advisement. 

Q Did you have any telephone conversations with 
Mr. Cowett? 

A Ever? 

Q During the course of the ISO offering == 

A Yes. 

Q -- that emanated from New York. 

A I don't recall where they emanated frem but 
I am guite sure I did talk with hin. 

Q Let me change that. Did you from time to time | 
during the course of the ISO public offering call Mr. 
Cowett in Geneva or anywhere else where he might be? 

A I think that I had -=- oh/ I don't know «= 
maybe two or three such talks with him. 

Q These were calls that cither you made to him 
or he made to you, is that right? 

A Yes. 


Q And they were calls that you took or made 


XK That's right. 


| 
while in New York, is that right? 


Q What was the substance o. your conversations --| 
we'll globalize them «= with Mr, Ce.ctt? 


A I don't recall. 


FREORICK = CATON 


Cc. BEOFORD JONNSON 
WILLIAM ROCKEFELLER 


PAUL BR. WELTCHER 


ARTHUR NORMAN FIELD 


PETER F. wiTZE 
STEPHEN A. VOLA 
HENRY S. ZIEGLER 


194A 
Document 7 of Apper dix II to Plaintiff's Memorandum 
Law 3s econ to Defendants’ Motions 


SHEARMAN & STERLING 


s . 2 4 


CS, Ltd, . 


GRAYSON w-P MURPHY 4 
RnoecerrT Leg ta f ‘ 
JOnNM Aer 


Cc PAAUIN 


Cian 
4C - — counse: 


JOSEPH W. CRAKE 


po mT 20 EXCHANGE PLACE 


New YoRK 10005 


MIOTOWN OFFICE BOWLING GREEN @9-8500 


398 PARK AVENVE 


NEW YORK 10022 CABGLE“NUMLATUS” 


EUROPEAN OFFICES 


wittiasm ©. CARROLL 
4. Caw 


23, RUE ROYALE 
Prams vu 
AMJou 10-23 


” 

ROBERT w FEELY 
moeceRT ° 
“MUMLATUS Panis” 


CARSwEis 
STANLEY 1. PUBENFELO 
HENRY w CONNELLY 


Cc 
May 14, 1969 


366. AVENUE LOUISE 
s 


JOMN W. WEISER 40. 6.66 


“MNUMLATUS SRUXELS” 


Mr. Timothy G. Greene 

Executive Assistant to the Chairman 
Securities and Exchange Commission 
500 North Capitol Street, N.W. 
Washington 

D. C. 


Dear Mr. Greene: 


I am writing this letter pursuant to the sug- 
gestion made by you in our telephone conversation late 
yesterday. 


We are acting as counsel for Drexel Harriman 
Ripley, Incorporated ("DHR") in connection with the pro- 
posed public offering outside the United States of 
approximately $90,000,000 of common stock of 1.0.8. Ltd. 
(S.A.) ("I.0.8."), of which about half is expected to be 
newly issued shares and about half a secondary offering. 


It is proposed that DHR, the London merchant 
banking firm of Guinness Mahon & Co. Ltd. and a French 
bank to be selected will be the three managing under- 
writers of a syndicate composed mostly of foreign firms 
that would underwrite about two-thirds of the $90,000,000 
of stock. The remaining one-third would be offered by 
I.0.S. to certain of its employees and to some of the 
non-United States holders of shares of mutual funds that 


» J.0.S. manages. 


DHR is to keep the books for the underwriting 
syndicate and it plans to insist on safeguards that will 
be designed to preclude distribution or redistribution 
of the shares sold by the syndicate within, or to nationals 
of, the United States. Furthermore, the shares are not to 
be listed on any stock exchange in the United States. If 
any United States national should nevertheless buy any of 
the shares from a foreign underwriter, his purchase would 
be subject to the interest equalization tax. We also 


“(tp 
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believe that there is a good possibility that the offering 
can be set up in such a way that if any United States 
national buys any of the shares from any underwriter 
(regardless of its nationality) his purchase would be 
subject to the interest equalisstion tax. 


The reason, as I said on tu@ phone, that we wish 
to meet with Chairman Budge and the other members of the 
Commission, is the record of controversy and litigation 
between I.0.S. and the Commission leading up to the Com 
mission's Order of May 23, 1967 accepting the Offer of 
Settlement of I.0.S. 


If DHR is to proceed with the financing it is 
planned to make a thorough study of I.0.S. and its sub- 
sidiaries and to prepare a prospectus which would be 
consistent with SEC requirements. This will require an 
unusual amount of time on the part of DHR, our firm as 
their counsel, and others. To avoid the possibility of 
uselessly spending months of study and the expenditure 
of large amounts of money we desire a conference with the 
Commission to determine whether there is any basic reason 
why DER should not act as one of the managing underwriters 
and to discuss the more important procedures to be used. 
DHR can then decide whether to proceed or to give up its 
‘plans and leave the syndicate to be managed solely by 
European underwriters. 


Because of the foregoing we respectfully request 
a meeting, formal or informal, with the Commission and any 
members of the staff that the Chairman may desire to have 
present. Several representatives of DHR, including one or 
both of its two senior officers, and I would plan to attend. 
We would not bring any representative of I.0.°%. with us. 


We could meet at any time this Priday or Monday 
or Tuesday that may suit the Commission's convenience. If 
none of those days is convenient for the Commission we 
would, of course, arrange to be present at some other time. 
We regret to intrude on the Commission's busy schedule but 
owing to the highly unusual background of I.0.S. and the 
large size of the financing we believe that a meeting with 
the Commission at this time may save a great deal of time 
in the future on the part of all concerned, including the 
Commission and its staff, 


I would appreciate it very much if you would phone 
me collect as soon as you know Chairman Budge's answer to our 
request. 


Very truly yours, 


GM~PM: 4mc 
HAND DELIVERY 


a) 
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Werblow 7 
Q In 1968, where was your office? 
A 60 Broad Stre rt 
Q And in 196s? 
A 60 Broad Street. 
; Q De you know when Price Waterhouse was asked to 
— with Drexel in connection with ‘he IOS public 


offering? 
| 
| 


‘tion or who made the contact? 


l 
: A Ycs. 
! Q When? 


| A In June 19539. 

; Q De you know who made -= who extended the invita~ 
h 
A Yes. 

| Q Who? 

| A Mr. Harold Berry of Drexel called Mr. John 


Biegler of Price Waterhouse. 


| Q Who is tir, John Biegler? 
: A The senior vartner cf Price Waterhouse. 
Q Did Mr. bie:cler tell you of the cal..? 
MR. NOVELLO: I did not hear the 


question, I am sorry. Could you repeat it? 


Se 


(Tre question was read.) 


A Yes, he did. 


195 A-> 
Werblow 
Q What did he tell you? 
A He told me that Mr. Berry had called and that thay 
were considerinz becoming underwriters on a very larze 
offering which was to take piace outside the United States 


rard he Wwa~ted to engage our firm to assist them in thet 


4 
| 
4 
; 
1 


‘offering. 

; 

Q Were you given anv instructions as to what your 
[duties would he? 


A Yes. 


Q By you I mean Price Waterhouse. 


! 
y 
| 
1 
' 


A Yes. 


Q What were your duties to be? 


A I was asked by Mr. Biegler to meet with a repre- 


fi 
i! 
| 
li 
\' 


"sentative of Drexel and define further what task they wanted 


| 
‘ 
‘ 


jus to undertake, 


Q Did you in fact meet with the representative of 
fj 


Drexel? 
| 
M 


f Yes. 
| Q When? 
A Shortly thercefter. 
Q Where? 
At 60 Broad Street. 


Who was ce renresentative of Trexel with whom you 


“I 


— 
— 


\ 


Q 


| 


4 


| 
| 


Q 


Pee eS ee 


| 
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Werblow 9 

! 

Bill Browning. 
MR. NOVELLO: Off the record. 


(Discussion off the record.) 
What did Mr. Brownin,, tell you? 


Mr. Browning indicated that they had been studying 


I0S for some perisd of time and wanted to continue an in- 
ivestigation in greater donth and wanted us to become part 


of their investiratorv team. 


Did he sive you any material at thac time? 
He gave me a copy of the 1968 printed annual 


ros. 
Anything else? 
Not that I recall. 


Did you have any material with you at that meeting? 
No. 

Did he subsequently give you additional material? 

I don't recall. 


Were you subsequently furnished with additional 


Matcrial by anyvcene <1se? 


{ A 


Q 


Yes, I was. 


Did you arree at that first meeting to undertake 


the task of investigatinr IOS? 


| 
| 
| 
| 
! 
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Werblow 


Browning. 
MR. NOVELLO: Off the record. 
(Discussion off the record.) 
What did Mr. Browning tell you? 

A Mr. Browning indicatred that they had been studying 
time and wanted to continue an in- 
denth and wanted us to become part 

of their investiratorv team. 

Q Did he give you ary material at thee time? 

He gave me a copy of the 1968 printed annual 
report or IOS. 


Q Anything else? 


il 
A Not that I recall. 
{ 
| 


Did you have any material with vou at that meetir«? 
| No. 
Dia he subsequently give you additional material? 
I don't xecail. 
Were you subsequently furnished with additional 
matcrial by anycne s2se? 
A Yes, I was. 
Q Did you arree at that first meeting to undertake 


the task of investigatine I0S? 
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: A I did rot. 

| 

i Q What did you sav to Mr, Browninz? 


A T said that I would consider his request and get 
i 


‘back to him. 


| Q Did vou discuss his rcauest with anybody at Price 
i 
Waterhouse? 


A Yes, I did. 


{ 

t 

“ With whoin? 

i 

i 

i A I discussed it with a few of my partners. 
| Q What ars their neamas? 

| 

{ 

| A Mr, Lauver, "r, Scimpson anda “r. Garner. 
| ? : bea a so” da 

ki Q These discussions took place in New York? 


ti A Yes, they did. 


Q As a result of the discussions, did vou reach an 
| + ‘ 

 aaeetecummioines 

i A Yes, wa did. 

t 

: 8) What was the agreement? 

! . 

| 4 That we would assist Drexel; they would rely 


\ . : ‘ 
Ypon the eudit of Az thur Andersen; we would not in any way 


Be concernad with the auciting of ICS; we would not in any 


way be reflected in any public documents as having anything 
! J f Zz 


te do in an official caracity with the I0§ offering. 


0 Was ~nat later concition one that you specified 
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DREXEL HARRIMAN RIPLEY 


IncCORPORATEO 


NEW YORK 
PHILADELPHIA 
=HICAGO 
BOSTON 

SAN FRANCISCO PHILADELPHIA, PENNSYLVANIA 19!O01 
CLEVELAND 
oerrRoit 
REAOING TELEPHONE! KI 8-100 
HOUSTON 

ATLANTA 

PORTLAND, ORE. 


1BCO WALNUT STREET 


BOARD OF DIRECTORS 


Notice of Meeting 


An informal meeting of the Board of Directors of the Corporation has 
been called by the Chairman of the Executive Committee and will be held at 
9:15 aM: on Monday, June 16, 1969 at the offices of the Corporation, 1500 
Walnut Street, Philadelphia, Pennsylvania, and 60 Broad Street, New York, 
New York, with telephone communications between the two offices. 

The ounces cf the meeting will be to review and discuss the question 
of whether the firm should manage the underwriting of the common stock of 
IOS, Ltd. Attached are two memoranda which have been discussed by the 
Executive Committee and a ballot which may be submitted at either office or 
delivered to the undersigned prior to the meeting. Anyone who cannot attend 
or submit a ballot in time by mail may convey his vote to another director by 


telephone. The Executive Committee expects to be governed in its decision 


by the outcome of the balloting. 


J. B. Riggs Parker 
Vice President and Secretary 


June 12, 1969 


11, 1969 


MEMORANDUM 


~™ 


The Executive Committee 


To: 


From: William E. S. Browning 


Re: I.0.S., LTD. 


We feel that we owe it to I1.0.S. this week to advance to some 
extent, and in some direction, our decision of whether we will manage 
their proposed first public offering in Europe. The purpose of this 
memorandum is to bring you up-to-date on the events which have occurred rg 
since the Executive Committee meeting on Wednesday, May 14 at where the 
1.0.8. financing was first discussed. it nets 


On Tuesday, May 13 Grayson Murphy of Shearman & Sterling called 
Hamer Budge, Chairman of the SEC to sec if we could meet with the Com- 
mission concerning a possible financing for 1.0.S.. Judge Budge was in a 
meeting and his Executive Assistant, Mr. Timothy Greene, advised Mr. 
Murphy to address such a request to him (Mr. Greene) in writing. A letter 
from Shearman & Sterling containing this request was delivered to Mr. Greene 
by hand on Wednesday, May 14. The SEC delayed acting on the request until 
Tuesday, May 27 when Mr. Greene called Grayson Murphy and said that the 
Commission had decided not to see us and would send us a letter to that 
effect. Mr. Greene indicated that the letter would give the reasons why the 
Commission chose not to see us. The letter was made available to us in 
Washington ten days later on Friday, June 6. A copy is attached. 


Meanwhile, to try and get a better feeling of the climate at the 
SEC, Mr. Murphy arranged a meeting for Monday, June 9 with Charles E. Shreve, bs 
Director of the Division of Corporate Finance (which is in charge of process-~ 
ing registration statements of industrial companies). 


The meeting was arranged with the stated purpose of discussing a 
request for a "no action" letter to the effect that registration would not 
be required if the proposed offering were effected outside the United States 
and the securities sold to foreign nationals. Such requests and letters 
were, until recently, standard practice in Eurodollar issues but the offering 
procedures have now become sufficiently standardized that the practice of 
getting a "no action" letter has apparently been discontinued. 


In arranging the meeting, Mr. Shreve suggested to Mr. Murphy that 
we might want to meet with the Division of Corporate Regulation which super- 
vises mutual funds and was in the midst of the previous controversies with 


1.0.8. and Fund of Funds. Mr. Murphy suggested that Mr. Shreve invite 
them to attend but Mr. Shreve declined and said we could see them on our 
own. 


Our meetings with Mr. Shreve and Mr. Solomon Freedman (Director 
of the Division of Corporate Regulation) and Mr. Alan Mostoff (Associate 
Director) were held Monday, June 9 and were attended by Grayson Murphy, 
Bert Coleman and myself. What went on is summarized below. 


The meeting with Mr. Shreve started at 9:45 =.m.. Mr. Shreve 
is, I would say, in his sixties and has perhaps been on the staff of the 
SEC longer than anyone else. He has a large background of experience and 
is regarded as being cooperative and of satisfactory competence. 


Mr. Shreve had not read the final version of the Comnission's 

June 6 letter to us and we gave him a copy to read. He remarked that he 
understood that the Commission, in writing the letter, had some concern 
about their response relative to the anti-fraud provisions of the securities 
acts. He said that 1.0.S. had had no controversies with his division since 
the 1957 consent order which barred them fro: gaging in the securities 
business in the United States. Mr. Murphy then explained the principal 
features of the proposed offerings. (In addition to ours, concurrent 
offerings of lesser amounts managed by 1.0.S.' affiliate Investors Bank and 
J. H. Crang & Co. of Toronto are planned.) Mr. Shreve's only question on 
Mr. Murphy's oral presentation was whether acquisition of the shares by the 
Americans would be subject to the Interest Equalization Tax. We said that 
we believed that we could structure the offering so that, in all likelihood,all 
such transactions would be subject to the tax and that we hoped to obtain a 
ruling from the Internal Revenue Service to this effect. 


Grayson Murphy then gave Mr. Shreve a draft of a request for a “no 
action" letter which we had brought with us for discussion purposes and 
which Mr. Shreve then read. A copy of this draft is attached. It describes 
the principal procedures to be followed in the offering to insure its foreign 
nature and the procedures described are substantially more conservative than 
those typically followed in European offerings. (For example, Selected 
Dealers may not sell to other dealers who are not in the Selling Group and 
the books will be kept in Europe.) Mr. Shreve's only comment on the draft 
was that he thought we should put in something on the Interest Equalization 
Tax treatment. His only further question was the identity of the selling 
shareholders and we replied that we understood it would be a broad section 
of the top management, perhaps 50 to 100 persons. 

* 


‘ We then raised the point of the procedure to be followed in sub- 
mitting the request for a "no action" letter. Mr. Shreve said he did not 
know whether the Commission would want him to send us a letter; that maybe 
they felt their June 6 letter to us was all they wanted to come from the 
Commission. However, Mr. Shreve said that if. we submitted our request, he 
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would confer with his colleagues. He was confident from a Section 5 

(the section requiring security registration for public offerings) 
=f point of view that there was no problem. However, he said he did not 
know whether the anti-fraud aspects would affect the Staff's decision on 
whether or not to issue a "no action’ letter. 


We then left Mr. Shreve's office and went down to Mr. Solomon 
Freedman's office to see if we could meet with him. He was able to see us 
after only a short wait and the meeting started about 10:30 a.m.. It 
lasted 35 minutes. Mr. Freedman asked his Associate Director, Alan S. 
Mostoff to join us and about 15 minutes later a Mr. McLain of the Division 
of Trading came in. (He said nothing during the meeting.) Mr. Freedman 
appears to be in his sixties and is understood to be near retirement age. 
Mr. Mostoff appears to be in his low thirties and by reason of his age and 
position is probably considered a "hot shot". We asked Mr. Freedman if he 
had read the Commission's June 6 letter to us and he smiled and said "Oh 
yes". Mr. Murphy then suggested that he might have drafted it and he 
smiled and said "no comment". 


Mr. Murphy, by way of introducing the reason for our meeting, said 
that we had been in to see Mr. Shreve to discuss obtaining a "no action" 
letter. Mr. Freedman cut into Mr. Murphy's presentation at that point and 
wanted to know why we wanted the "no action" letter. He didn't see why we 
needed one if counsel thought registration was not required and said that 
the Commission's June 6 letter to us should have been satisfactory on this 
point. Mr. Murphy pointed out that every request for a "no action" letter 
is supported by an opinion of counsel and that the Commission's letter said 
that foreign offerings "as a general rule" did not require registration. 

He further pointed out that the traditional approach in this area was to set 
forth the procedures to be followed at some length and request a "no action" 
letter on the basis of the facts submitted. Mr. Freedman continued his 
position of disfavoring the issuance of a "no action" letter but did add to 
his prior points that the Commission did not want to get involved with us 

‘n "blessing procedures", He didn't see why the Commission's letter wasn't 
enough. He indicated they had that in mind when they wrote it. 

Mr. Freedman said that the Commission was concerned that the nec- 
essary information concerning 1.0.S. for a prospectus might not be obtained 
by us and pointed out that the Commission had had past difficulties in 
getting information from 1.0.S.. He mentioned that that was the lesson of 
the Bar-Chris case although, he added, "I guess I shouldn't say that". 


Since getting information about I.0.S. was then the topic, we turned 
the conversation to asking Mr. Freedman and Mr. Mostoff whac information they = 
could provide concerning 1.0.S. in view of their considerable prior involve- 


.ments with I.0.S. 


200A 
a 


\ 

Alan Mostoff said, "We know more than you do but we don't 
want to tell you", but immediately added that that was not what he 
meant to say. He said that as a general policy the Commission expected 
underwriters to get information concerning a registrant's relations with 
the Commission (such as an SEC investigation) from the registrant. He 
said that the Commission did not want to "bad mouth" I.0.S. so that 
people would not do business with them. He was generally more friendly 
than Mr. Freedman and inquired in a friendly manner if Riggs Parker were 
going to work on the deal. He said that he understood this was a big 
financing and that we were "big boys" and if we wanted to do business with 
1.0.8. to go ahead (implying that we would take whatever attendant risks 
there were). However, he said he felt it was better if he did not talk to 
us about 1.0.S. and said he also thought (implying if we knew what he knew) 
that we would not want him to talk to us about I.0.S.. The last comment 
was made after Mr. Freedman had left the room, about five minutes before 
the end of our meeting, to attend another meeting. On his departure, we 


thanked him for seeing us and he smiled and shrugged his shoulders. 


W.E.S.B. 


WESB: dmf 
Enclosures 
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RANDUM 
To: Executive Committee - (For consideration May 14, 1969) 


W.E. S. Browning and C. R. Sonne 


I.0.S., LT. (S.A.) <= First Public Offering of Common Stock, 
in Europe. 


Proposed Financing. 


We have been asked by 1.0.S., LTD. (S.A.), the largest 
manager and distributor of mutual funds outside the United States, 
to be the lead managing underwriter of the first public offering 
of its common stock. The offering will aggregate approximately 

$90 million of common stock of which about half will be new money 
for the account of 1.0.S. and the remainder a secondary offering. 
The proposed use of the proceeds which 1.0.S. will receive is 
presently ‘omewhat indefinite, but 1.0.S. is reviewing a number of 
acquisitions in banking, insurance, travel, tourism and related 
fields. Approximately one third of the offering will not be under- 
written but will be offered by 1.0.S. directly to certain employees 
and to holders of the mutual funds which it manages. The offering 
will not be registered under the Securities Act. of 1933 and the 
shares will be offered only to foreign nationals outside the United 
States. 


Making various assumptions as to the number of managing 
underwriters, their partic‘pations and gross underwriting discounts, 
DHR could expect to take in from $500,000 to $1,000,000 in under- 
writing discounts including the management fee and selling concessions. 
1.0.S. is not planning to talk with any other U.S. investment banking 
firm, and if we decline, the financing will be managed by European 
bankers. (In addition, 1.0.S. expects to generate $50 million in 
brokerage commissions this year of which 40% has not been allocated to 
particular firms.) 


1.0.S.' activities in the early 1960's included sales of 
unregistered mutual fund shares to Americans in Europe and fund 
management practices which would be contrary to regulations in this 
country and also considered overreaching in many cases. For these 

° reasons, the S.E.C. initiated an investigation of 1.0.S. in 1965 which, 
after subsequent legal proceedings, resulted in an order of settlement 
between 1.0.S. and the S.E.C. in May, 1967. The events leading to this 
settlement and its subsequent interpretation have resulted in continuing 
extreme animosity by the S.E.C. toward 1.0.S., principally at the Staff 

level, and this animosity could rub off on an American firm which chose 
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to aid 7,0.S. in raising capital. 1.0.S. has also had legal difft- 
culties in several other countries and with varying results. 
However, these results, even in the aggregate, have not stopped the 
rapid expansion of 1.0.S.' operations. 


1.0.8. would like our dec‘sion on whether we are prepared 
to act as their lead managing underwriter on or about Friday, May 16.- 
—_——— 


ye 1.0.8. - A brief summary. 


1.0.S. is a very rapidly growing manager of mutual funds 
which is increasingly expanding into related financial ‘ields, 
principally real estate, banking and insurance. The following table 
illustrates the growth of 1.0.S. in the past five years: 


1964 1965 1966 1967 1968 


Net Income $1,823 $3,381 $5,133 $7,313 $15,195 $30,000 
(in thousands of dollars) (1969 est.) 


Sales $ 294 $ 610 $1,066 $1,135 $ 1,731 $ 660 
(including con- (to 3/31/69) 
tractual plans) 

(in millions of dollars) 


Fund Assets 
Managed $ 121 $ 349 $ 1,562 $ 1,862 
(in millions of dollars) . (5/8/69) 


Number of Sales 
Personnel 2,224 4,276 6,370 7,415 9,063 10,000 
(5/1/69)* 


The consistent increases in results reflected above are 
likely to continue. The Company's income is derived principally from 
relatively high percentages of the amount of other people's money (in 
the form of mutual fund assets) obtained and managed. Therefore, as 
long as new money (in excess of redemptions) is brought in by the sales 
force for management, 1.0.S.' income will continue to improve even 
though performance in money management may weaken. The growih in sales 
and managed assets of 1.D.S. and Waddell & Reed in the United States 
support this conclusion. The recent indicators we have seen point to 
the fact that sales of 1.0.S. funds will continue to increase since th 
sales force is unusually strong and there is little effective competition. 
1.0.S.' income would be adversely affected if national governments under- 
took to regulate sales commissions or management fees and significantly 
reduced those of 1.0.S. which are high. There is some discussion in 
German legislation, expected to be considered in 1970, of deferring some 
of the front-end load in contractual plans, but no concern in this area 
was reflected by 1.0.S. in their discussions of present and future 
operations. 


—————— ne 


* Supported by about 2,500 administrative personnel. 


3. 


The European commercial and merchant banks have not 
significantly competed with 1.0.8. for the investible funds (in- 
dividually small but vast in the aggregate) of the middle class. 

The reason to date has been lack of interest, but future competition 
by banks would probably be generally limited to their particular 
countries. Other mutual funds, while providing a competitive in- 
vestment medium, have not competed effectively with 1.0.S. because 
they lack its large and aggressive door-to-door sales organization 
with effective back office support. For example, recent U.S. off- 
shore funds have not been sold in Europe with any significant success, 
while the 1.0.S. Venture International Fund has just completed its 
initial subscription period of one month with $89 million (including 
contractual plans). 1.0.S. operations are becoming increasingly de- 
pendent on arrangements reached with national governments to permit 
sales of 1.0.S. funds in their respective countries. Since opposition 
in various degrees has been and may in the future be encountered in 
such countries, it is not impossible that adverse publicity involving 
dealings of 1.0.S. with government officials of a country upon which 
it is significantly dependent for income would develop. We have not 
seen any evidence of such a possibility. Over the long term, full 
scale operations in numerous countries should make 1.0.S. less depen- 
dent on the results in any one country. 


1.0.8. also appears to be becoming more accepted in the 
European financial community, judging from the firms which have par- 
ticipated in 1.0.S. underwriting syndicates or have invited 1.0.S. 
into their syndicates. 


Principal Activities. 


The Company's principal activities at present are mutual 
fund sales, mutual fund management, real estate sales and management, 
insurance and banking. 


Mutual Fund Sales: 1.0.S. presently sells ten of its own 
funds or equity-linked insurance plans through an organization of 
over 10,000 full-time salesmen, superv..ors and managers. Sales are 
made through the 1.0.S. Investmeat Program for cash ("Fully Paid 
Programs") or through Capital Accumulation Programs (with or without 
program completion insurance), under which investors may invest as 
little as $25 a month for ten years. Total sales (including commit- 
ments by clients to invest in the future) amounted to $1,699,000,000 
in 1968 and $657,000,000 in the first quarter of 1969. 


The sales force is motivated by commissions (the represen- 
tatives receive about 62% of the total commissions paid), opportunity 
to become supervisors and to participate in the 1.0.S. employee stock 
option plan after certain sales levels are achieved, numerous contests 
and a continuous training program. Top management is aware that the 
key to the success of 1.0.S. is the powerful sales organization it has 
created. Competition in the field of door-to-door sales has begun only 
recently in Europe; we understand that the next biggest ope.ation has 
less than 2,000 salesmen. 


Sales are made in various countries throughout the 
world. In 1968, 67% of total sales were made in Europe, with 
Germany accounting for 3£% and Italy for 10%. The Company has 
about 500,000 clients. 


In the future, 1.0.S. anticipates growth in managed assets 
through 1) more specialized funds such as the recently launched 
Venture Fund (International) and a planned Real Estate Investment 
Fund and 2) funds whose primary investment would be in a particular 
country. Former Congressman and Ambassador James Roosevelt is in 
charge of organizing new funds in various countries; plans for funds 
in Sweden, France, Belgium, The Philippines and Spain are well ad- 
vanced, which should open up large markets in which 1.0.S. is 
presently not represented. 

Following are the mutual funds under 1.0.S. management as of May 2, 1969: 
General Funds: 


Fund of Funds $ 762,565,874 
IIT (International Investment Trust) 620,889 ,439 


Country-Linked Funds: 


Regent (Canada) 72,500,000 
Venture Fund (Canada) 25,400,000 
Investors Fonds (Germany) 17,867,206 
Fonditalia (Italy) 95,100,000 
Equity Units (Dover Plan - U.K.) 121,208,121 
Fund of Funds Sterling (Sterling Area) 39,661,544 
IVM Invest (Netherlands) 431,610 
New Fund - First Month of Sales 

Venture Fund International __ 89,795 880 


$1,845 419 674 


The management functions are performed by various subsid- 
iaries, one of which, 1.0.S. Management Limited (which, through 
subsidiaries, manages Fund of Funds, I.1.T., Regent and Fonditalia) 
is 20%-owned by the public. The Company's policy of fund management is 
to make arrangements with independent advisers to manage portions of the 

portfolio. Their performances are watched, new funds are allocated to 
those who perform best, and, when appropriate and permissible, advisers 
are changed. 


Real Estate Sales and Management: I.0.S.' real estate subsid- 


dary, Indevco acts as a promotor and distributor of real estate projects, 
and as portfolio advisor to a real estate fund which is a sub-account of 
Fund of Funds. Formed in 1966, Indevco's first project is a $15 million 
condominium apartment complex in Torremolinos, Spain, consisting of 21 
fifteen story buildings. Due to strong cash sales and slow construction, 
this project is self-financing. Construction work on a $30 million, 
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4-building condominium complex in Hallandale, Florida, consisting 
of 1,295 units, has recently begun and 950 of the units are al- 
ready sold. Some mortgage financing is expected to be required 
for this project. Indevco acts as sales agent and manager of the 
properties; the Real Estate Growth Fund is the original owner of 
1/3 of the Spanish project and 100% of the Florida project. 


A number of other projects are in the planning stages, 
including senior citizens' complexes in Hamburg and Munich and 
joint ventures in hotel building with Hyatt International. 


Insurance: The principal insurance holdings of I.0.S. 
are a 78%-owned Luxembourg company (ILI/Lux) which offers program- 
completion insurance and had $429,199,000 insurance in force on 
December 31, 1968 and a U.K. subsidiary, with $531,435,000 insurance 
in force at December 31, 1968, principally consisting of an equity- 
linked term life policy called The Dover Plan. The Dover Plan is 
essentially a mutual fund in insurance clothing. 


Commercial and Investment Banking: 1.0.8.' most significant 


bank holding is Overseas Development Bank, a Swiss bank in Geneva 
with branches in Luxembourg and London, capital of $32 million and 
total assets of $306 million on March 31, 1969. In addition, I1.0.S. 
owns 90% of Ortis Bank in Munich, Germany, which was set up to con- 
form to German law requiring mutual fund sales to be made through 
banks. Other smaller banks are commencing operations in the Bahamas, 
and I.0.S. expects to acquire banks in various countries, especially 
where this will facilitate mutual fund sales. Underwriting activities 
are carried on through Investor's Bank Luxembourg. 


Administrative Support: Administrative support for all 
operations (except for the insurance group which operates from Wembley, 
England) is carried on in five facilities in the greater Geneva area. 
About 1,500 people are supported by an IBM 360/40 computer. About 
sixty people are engaged in computer systems planning and programming. 


Financial Position and Sources of Income: I1.0.S. has a 
strong financial position with no debt and $45 million of equity at 
December 31, 1968. 1.0.S. had roughly $20 million in cash on May l, 
1969. 


The table on the following page shows the sources of income: 


4 
1968 of Net 
($060) 


Commi rsic 2a 
(Nec of Salesmen's Commiss.ons) 22,849 


Management Advisory #nd Service 
Fees, Interest, ete 


Total Mutual Fund Income 

Expenses & Taxes 

Net Mutual Fund Income 
Real Estate - Net Income 


Insurance - Net Income 


Banking - Net Income 


Former Investors Overseas Bank (1) 
I.P.C. (now sold) 


Other 


NET INCOME 


NT 


1) In liquidation, to be phased out in 1969. 


_1967_ 


($000) 


14,525 


% 


of Net 


% 
1966 of Net 
($000) 


12,863 


y 
of Net 1964 
($000) 


4,427 


1,087 
5,514 


% 
of Net 
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I.0.S. and the S.E.C. 


The continuing ill will of the S.E.C. Staff towards 
1.0.8. could affect the relationship between the Staff and DHR. 
For example, the offering considered might subsequently be in- 
vestigated in great detail with a view to discovering U.S. 
purchasérs. The record in the S.E.C. - 1.0.S. matter would not 
preclude the Staff from attempting to plant U.S. orders through 
European banks. 


The Staff's opinion of I.0.S. concerned not only the sub- 
stantive conduct of fund management but, in addition, the methods 
of resistance to S.E.C. demands. In the most publicized incident 
1.0.8. apparently destroyed a letter in its fil-~s which had been 
marked by an S.E.C. investigator for 1.0.S. to copy and send to 
the S.E.C. The letter cautioned against putting incriminating 
letters in files subject to investigation and closed: "I can ask 
no more than that each person involved do his part in cutting down 
the extent of our obvious violations." 


Substantively the S.E.C. was concerned not only about fund 
shares being sold to Americans in Europe without Securities Act 
registration but also over a number of management practices considesed 
illegal or overreaching by U.S. standards. Some of these are dis- 
cussed briefly below. 


A. The Fund of Funds ("FOF") prospectus compared the fund's 
performance with various U.S. stock averages without dis- 
closing that the comparison assumed reinvestment of dividends 
for FOF but not for the stock averages. 


B. A number of the 1.0.S. funds pay an annual management fee of 
1% which would be unacceptable in the United States. The fee 
is disclosed. 


C. FOF pays 1.0.S. 75% of the acquisition charge for distributing 
FOF and a management fee of %% but 1.0.S. gets the following 
typical additional compensations: 


(4) 1.0.8. invests FOF in sub-funds owned and managed by I.0.S. 
1.0.8. gets a brokerage commission of 1% for placing these in- 
vestments. (1.0.S. is considering ending this practice.) 


(ii) For "managing" the sub-funds 1.0.S. gets a management fee ; 
of 10% of appreciation. This fee is split with independent 
managers hired by 1.0.S. to actually manage the sub~ funds. 


(4ii) 1.0.8. arranges loans of securities for FOF for a slight 
fee. 


(iv) Only dollars are invested in FOF. When investors send in 
other currencies, which represent only a small portion of total 
investments, 1.0.S. purchases dollars for them and retains a 
standard profit on currency exchange. 
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(v) FOF features a contractual plan under which life 
insurance completes the program if the investor dies. 1.0.8. 
underwrites the insurance at an attractive premium. 


ince voting and other corporate controls of funds are in the 
hands of 1.0.S., the fund management fees can be revised by 
1.0.S. at any time without vote or approval of fund shareholders. 


The offering contemplated is of 1.0.S. common stock, not 
shares of the funds, and may, therefore, be viewed as letting the 
public share in the benefits of the practices described. However, 
the possibility of adverse publicity to 1.0.S. resulting from fund 
management practices should be considered in the light of any effect 
it may have on DH™ as I1.0.S.' investment banker. 


Conclusion. 


The proposed transaction is a rarity in that the pluses are 
so plus and the minuses are so minus. In summary, the pluses are the 
financial strength of 1.0.S. and the financial benefits to DHR. The 
minuses are the risks of engaging in a significant publicized trans- 
action with persons whose reputation warns that they are more likely 
than others to engage in conduct which could adversely affect DHR in 
name or financially. 


On balance, the undersigned favor proceeding with the 
financing if we are satisfactorily convinced, after discussion with the 
S.E.C., that so doing will not result in adverse action being taken 


against us. 


The attached booklet, prepared by 1.0.8. describes the Company 
in greater detail. A more informal view may be obtained from the 
attached article by Martin Mayer. 


W.E.S.B. 
C.R.S. 
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: 2 
, Q Then was final action taken on the report that 


Was made by Mr. Sonne and Mz. Browning? 


A There was a moeting-~-an iniormal meeting of the 


board of directors which was held both in New York end 


Philadelphia connected by a scuawk bow, at which it wes 
P 


Pee 


decided to continue further and I was cutherized to go | 
to--I don't know that I was specifically personally 
authorized, but it was decided to form a group to go to 
Geneva and subject to being abie to work out satisfacter:y 
terms for the offering, after our arrival in Geneva, tha: 
we were authorized to orceceed with it. 
Q The two meetings of the exccucive committee that 
you referred to, those took nlace in elt:her New York or : 
Philaselphia; is that correct? 
A Yes. 
i Q And during those reetings the executive comnittces 
; Giscucsed the investication report made by “ir. Sonne and 
1 Mr. Browning; is that correct? 
A That's correct. 
| Q Did Mr. Sonne and Mr. Browning's report contain 
| 
| 


a recommendation? 


A Yes, it did, 


| 

| 

| Q What was that recomsecudation? 

| A On balance to go forward, subject again to being 
| 


a 
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able to work out satisfactory details and work out--and 
this meant getting certain information from Andarsen, the 
accountants, finding out hew much information they could 
provide, subject to checking with the SEC, subject to 
checking further with Shearman & Sterling. 

At one of the executive committee meetings, the 
second one, I believe Grace and Murphy of Shearman & 
Sterling was also present 

Q Who invited Mr. Grace and Murphy? 
A It would have been either Berry or myse’£. 

Did Mr. Murphy render a report? 

Yes, before-- 

MR. SCHWARTZ: Don't give the substance of 
the report. 
A Mr. Murphy rendéred a report. 
MR. SILVERMAN: Why don't we take a brief 
recess. 
(A short recess was taken.) 
BY MR. SILVERMAN: 


Q What was your reason for inviting Mr. Murphy 


the meeting, Mr. Grace and Mr. Nurphy to the meeting? 


A Mr. Murphy and I and I think Mr. Browning ha. 
been down to the SEC and had discussed this prenosad or 


possible IOS offering with the SEC and I think we felt it 


COMMERCE REPORTING CO. 
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meet. tocar eae a ee 


A No. 
Q So then the chronology is first you received the 


report from Mr. Sonne and Mr. Browning and then there was 


eting and then you went to 


4 


an executive committee me 


Washingten? 


A That's my recollection and that was followed by 


the second exccutive committee meeting at which Muxphy 


was present. 


Q Was it decided at the first executive committce 


meeting that you would go to Washington? 


A I don't think so, but I Gon't honestly remember. 


Q tho decided that a visit should be paid to the 


SEC in Washington? 


A I think Berry and I made that decision after 


discussion with Grace and Murphy. 
Q Who suggested it, do you know? 
A I don't remember. 
Q And you, in fact, did go to Washington; is that 
correct? 


A We did. 


COMMERCE REPORTING CO. 


a etartctnisasetc a ONCE CA . 


| 


a 208 A-3 | 
1 i Coleman 30 

i} 
2 would be appropriate to hear Mr. Murphy ‘s opinion as to-~ | 
3 or his report as to that meeting. 
4 Q pid you visit with the SEC prior to receiving 
5 | the report from Mr. Sonne and Mr. Browning? 


' 
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With Mr. Murphy? 
With Mr. Murphy. 


And at this second executive committee meeting, 


Mr. Murphy reported on the substance of that visit in 


Washington; is that correct? 


A 


on it. 


A 


Mr. Murphy reported on it and I believe I reporte 


What did you say on it? 
Just what had taken place. 
What had taken place? 
THE WITNESS: Ckay? 
MR. SCHWARTZ: Yes. 


We talked to Mr. Shreve and to mr. Preedman and 


a Mr. Mastoff and we told them that we were considcring the | 


possibility of en offering outside of the United States 


for IOS, Limited. We asked if we could qet a no-action 


lettec. 


When I say "we," I'm talking about Drexel and 


Shearman & Sterling. We asked them if they could enlishten 


us to anv 


Q 


A 


They said 


‘ 


Geyree about IOS. 
I think that was the cubstauce of the meeting. 


Did the SEC enlighten you as to I0S? 


t 


They did not. They said they would not do that. 


tant they didn't want to disclose any information 
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STAMER & HAF‘ 


ATTORNEYS AT LAW 


140 EAST 8O™ STREET + NEW YORK,N.Y. 10021 


(212) 626-8200 Sei CABLE: LAWSTAFT NEWTORK 


June 17, 1969 


Thomas Joyce, Esq. 
Shearman & Sterling, Esq. 
20 Exchange Place 

New York, New York 


Dear Mr. Joyce: 


Re; 1I,0.S, - Revenue Properties Co,, Itd. 
‘At the request of Bil) Browning at Drexel Harriman Ripley, 
we are furnishing this letter to you with respect to tne 
above matter, We have sent an extra copy along so that 
you can furnish it to iir, Browning with your own comments. 
Of course, this letter is submitted to you and to your 
client on a confidential basis in connection with your client's 
role as proposed managing underwriter of I.0.S. securities. ~ 


I.0.S. first learned of a pending investigation into 
Revenue Properties Co., Ltd. ("Revenue") in early May when 
Stanley Sporkin and Larry Williams of ‘the S.E.C.'s Division 
of Trading and Markets, Washington, called and requested tnat 
.Joe Melse, the portfolio manaser of IIT's foreign portfolio, 
come to testify. Mr. Melse testified on May 6; the under- ‘ 
signed represented him as counsel during the formal testimony. 
The staff at that time pointed out that they had information 
which tended to show that Revenue stock had been distributed 
in the United States without registration and in violation 
of Section 5 of the 1933 Act. Melse purchased for various 
I.0.S, funds, including IIT, shares of Revenue through 
Canadian brokers who, in turn, purchasea the shares from 
other Canadian brokers, and in addition, purchased 100,000 
Shares of Revenue as "Canadian letter stock" at a discount, 
The "Canadian letter stock" was purchased after a Mr. Norton 
Cooper contacted iielse and stated that he would be able to 
arrange to have iielse buy the shares at a discount, Cooper 
is the brother-in-law of the president of Revenue, which 
Melse knew at the time, Melse sold into the United States 


nor 1 eine | 
f STAMER & HAFT a aes : 


Thomas Joyce, Esq. a June 17, 1969 


———__ 


—-markets approximately 100,000 shares of Revenue stock which Melse 
insisted was out of the more than 100,000 shares of "free" 
Revenue stock. It is Melse's position that the 100,000 shares 
still retained by the funds is the "Canadian letter stock", 


The staff of tne S.E.C. at that time took the position that 
Melse should have done due diligence to make sure that what he 
—considered the "free" stock was purchased by the Canadian brokers 
from persons who were not i..siders. Melse testified that he 
did not inauire of the Canadian brokers, and we are left to | 
ew surmise at this point that tne stock purchased through Canadian ; 
brokers had in some way come from insiders. The point is that | 
neither Melse nor anybody at I.0.S, has any knowledge as to 
where the "free" stock came from. Althougn the staff did not 
take any position on "fungibility", it may be that the staff is 
taking the lezal position that tne 100,000 shares sold were the 
—NCanadian letter stock", Even as. to.the "Canadian letter stock", 
Melse testified that he did not know that this came from Revenue 
__insiders, but did admit that Cooper had arranged the transaction. 
Last week both Sporkin and Williams told me over the telephone 
that the staff will recommend to the Commission that I.0.S. 
and certain effiliated funds be named as defendants in an- 
injunctive ection charging Section 5 violations relating to 
Revenue. Tne staff said the only question "open" at this time is 
whether any individuals affiliated with I1.0,S. will also be named. 
This is a typical "negotiating™ position of the staff. We have 
an appointment on Friday of this week to discuss this matter in ° 
Washington end to provide additional witnesses and documents 
requested by the staff. In the conversation last Friday, the 
staff took the position that although I.0.S. probably did not 
know that the stockwas coming from insiders, they should have 
. known tnroush the exercise of due diligence. Apparently, they 
are seeking to apply an "unwitting conduit" role as a statutory 
underwriter to I.0.S. At this time, we do not have any information 
as to the amount of Revenue's securities distributed in the United 
States without registration, nor do we have any information as to 
_other persons against whom the staff proposes to take action. 
‘I hope that we can obtain some of ‘this information at the Friday 
meeting,and will convey it to you. For your information, enclosed 
. 4s a Xerox copy of the S.E.C, release dated May 8, 1969, con- 
' eerning the permanent injunction which was issued that date 
against officers of Revenue. 


Very truly yours, 


Rotek A rake 
Robert J. Haft 


RJH:jg . . 
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For RLLEASE Friday, May 8, 1969 


_-SECURITIEs AND EXCHANGE COMMISSION 


dashington, D.C. 


Litigation Relcase No. 4312 


The Securities and Exchange Comnission announced that the Honorable 
Charles M. Metzner, United States District Judge for the Southern District 
of New York today issued a permanent injunccion against future violation 
of sections 5(2) and 5(c) of the Securities Act of 1933 in connection 
with the offer and s2le of unregistered securities of Revenue Properties 

ompany, Limited, its subsidiaries or successors. The defendants, all of 
whom, With ut adaitting the allegations of the Complaint, consented to the 
entry of the injunction, are: 


_ Revenue Properties Company Limited 

7 Alex J. Rubin 

Harry Rubin . 

The Alex J. Rudin Family Trust 

The Harry Rubin Family Trust 

Haal Securities Limited 

Shirber Holdings Limited 

Turtle Investments Limited 

Tortoise Ventures Limited 

Esther Cooper, formerly Esther Rubin 

Norton Cooper, husband of Esther Cooper 


Revenve Properties Company Linited is a Cenadian corporation engaged 
in the real estate business. Alex J. Rubin is chairman of its board of 
directors and president of the company, and a founder of the family truest 
bearing his nane. Harry Rubin is executive vice-president of the company 
and a founder of the family trust bearing his name. Together they own all 
the shares of Haal Securities Limited and Shirber Holdings Limited, and are 
shareholders of Turtle Investments Limited and Tortoise Ventures Limited. 

. Esther Cooper is the sister of Alex and Harry Rubin, and is a shareholder 
of Revenue, Turtle, and Tortoise. Norton Cooper, husband of Esther Cooper, 
is the chief executive officer of Turtle and Tortoise and is a shareholder 
of Revenue. ab 


The Commission in its complaint, among other things, alleged that 
the registration provisions of the securities Act of 1933 were violated 
in the following manner: . 


(1) Revenue Properties Company Limited in late June 
or early July of 1965 offered and sold in Canada 
$7,000,000 principal amount Convertible Sinking 
Fund Debentures series A in a purported private 


‘ie 


placement to thirty three (33) Canadian investors, 
who signed lctters of investment intent,and imposed 
no restrictions to prevent the resale of these 
debentures or the sale of Com sn Shares issuable 
upon conversion of said debentyres in violation 

of the sccuritics laws of the United States. 


The Alex J. Rubin Family Trust and the Harry Rubin 
Family Trust sold approximately 325,000 Common 
Shares of Revenue Properties Company Limited, most 
. Of which were sold at a time when a registration 
statement qualifying for sale in the United states 
tertai: shares of the two said Rubin Family Trusts 
was pending before the Securities and Exchange 
Commission. The registration statement when it 
finally became effective omitted to list those 
sales which had been made by the two Rubin Family 
Trusts prior to the effective date of said regis- 
tration statement. Inaddition said reyistration 
statement omitted to state that certain of the 
Common Shares of Revenue Preperties Company Limited 
obtained upon conversion of the Convertible Sinking 
Fund Debentures Series A were being offered and 
sold at a time prior to the effective date of the 
Yegistration stateaent. 


" Norton Cooper and Esther Cooper during the past 

' gix months sold approximately 375,000 Common shares 
of Revenue Properties Company Limited which belonged 
originally to Esther Cooper. 


In connection with the transactions described above, 
certain of the Comnon Shares of Revenue Properties 
Company Limited were offered and sold and delivered 
after sale to residents of the United States. 


The defendants also consented to an order directing Revenue Properties 
Company Limited to furnish to each of the original purchasers and to each 
of the present holders of its 7 1/2 per cent Convertible Subordinated Sink- 
fing Fund Debentures, Series A, and to such other holders of Common 
Shares of Revenue Properties Company Limited, who obtained their shares in 
the transactions described in paragranvhs (1) and (2) above, as the Coa- 
mission may designate, copies of a notification of the court injunction, 
in a form approved by the Comnission. 


The American Stock Exchange has given material assistance to the 
Commission in this matter. The Commission was represented in this action 
by Stanley Sporkin, Associate Director, Robert M. LaPrade, Senior Trial 
Attorney, and Williem Taft Lesh, of the Division of Trading and Markets. 
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Did he dco so? 


A No. 


Q Did he describe to you what papers were present 


at Artnur Andersen's offices? 
A I don't recall. 


Q William Stoddart. What function did he perform? | 
| 
| 

A He was generally familiar with real estate account- 


ine and auditing matters, as well as mutual funds and securi- 
_ty dealer matters. | 
Did he go abroad? 
He did. 
Did he also do some work in this country? 
MR. SCHWARTZ: I object to the form of 
the question, particularly the word also. 
MP. NOVELLO: You may arswer. 
THE WITNESS: Can I have that question 
again, please. 
(The question was read.) 
A Yes. 
Q Wnat work did he do in this country? 
A He went to visit the IOS real estate project in 


Ylorida,. 


QAnything else? 


- 


eR ln Se tt helt tt Bh ee 


en vo SER Reger 
5 Werblow uy 


1 i A I believe that he also probably read on a pre- 


+ 


liminery basis some of the financial statements related to 


~~ 


| that project. 


4 Q Did he prepare a repert? ; 
5 A Do you mean in this country? 7 
© Q Yes. 
7 A No, | 
3 | Q Did he prepare a report abroad? 
ce ! A He prepared a report for me abroad, yes. | 
, Ww : Q Did you see that report while you were abroad? | 
: 
- ou A Yes, I did, | 
| 12 | Q Did you bring that report back to this country? 
ae A Yes. | 
} 14 : Q Did you discuss that report with anybody in this 
15 country? 
| 16 | A No. | 
| 17 | 0 With any partner of Price Waterhouse? | 
: 18 | MR. SCHWARTZ: In this country or 
i 
; 19 | elsewhere? ! 
| 20 | MR. SILVERMAN: In this country. 
| 21 A No. | | 
: 22 | Q You don't recall discussing Mr. Stoddart's report 
23 | with any person in this country; is that correct? 
iy 
i S03 
25 


COMMERCE REPORTING CO. 
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MR. SCHWART?: I object to the question 
as repetitive. His prior answer was not that he did 
not recall, his answer was no. 

MR. NOVELLO: I think he was asked it 
and he has answered it, but to save time, why don't 
you answer it again. 

A I did not discuss Mr. Stoddart's report with any- 
one else in the United States. 

Q Mr. Von Glahn, what was his function? 

A He was familiar and is familiar with bank account- 
ing and auditing matters. 


Q Where did he do his work? 


A In Geneva, Ferney-Voltaire and in Zurich, 


Did you see a report that he prepared? 


Did he prepare any reports? 


Yes, he did. 


Q Did you see those reports? 


A I think there was a memorandum that he prepared. 


I did see it. 
Q ‘here did you see it? 


| 
A In Geneva or in Ferney-Voltaire, I don't recall 
i 


which. 
| Q Did you discuss that report with anybody in this 
| 
| 


COMMERCE REPORTING CO. 
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country? 


w 


A Nor to my knowledge. 
3 | Q Joseph L. Roth, he is a partner in Price Water- 
house, isn't he? 


A He was. 


Q Did he participate at all in Price Waterhouse's 


functions in connection with the I0S offering? 


A He did. 


9 MR. NOVELLO: I object to the form of the 


question, but the witness may answer. 


rm eee ee ah & aos 


11 | Q What functions did he perform? | 
12 | A He assisted in designing special checking SIO, 
: 13 | ures that Prexel requested I0S to request Arthur Andersen 
: " | to carry out in connection with the June 30, 1969 unaudited 
1 15 | financial statements. 
| 16 : Q Did you see the special checking procedures that 
: 8 | Mr. Roth prepared? | 
i | A Yes. | 
) 19 Q Where did Mr. Roth prepare these procedures? | 
20 | A Well, he assisted me and my staff in both Geneva 
; : and in Ferney~Vo’ tasre. 5 | 
22 Q Did he do work on the special checking pr -edures 


in New York, to the best of your knowledge? 


208 A-24 
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; Werblow 49 
copies of the renorts that you have previously mentioned, 
prepared by Mr. Stoddart, Mr. von Glahn, Mr. Cameron and 
Mr. McDonouch? 

A I believe so. 

MR. SILVERMAN: Mr. Novello, I call for 
copies of those reports. 

MR. NOVELLO: I will take that under 
advisement. 

Q After the meeting in Jure with Mr. Lechner in 
which you requested certain financial information, what 
happened next? | 

A I believe I described that we did get some of that 
information, I guess we had another meeting at which re- 
presentativcs of Arthur Andersen participated. 

Q Where was that meeting held? 

A At 60 Broad Street, at Drexel's offices 


Q Whe from Arthur Andersen was . present? 


A I guess they had three partners and one manager. 


I was there with Mr. Yon Glahn from Price Waterhouse and I 


believe Mr. Murphy and Mr. Joyce from Shearman & Sterling 
were there. 


Q What were the names of the arthur Andersen part- 


| 


SSS 


Sees 


SSS Se ea 
rn 


: 
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A Mat Tiffert was the manager, I believe Walter 
Ruegger and I don't recall Duncan's name from the New York 
office and the partner in charge of the IOS work, who was 
from Milan and Genoa -- his name doesn't come to mind at 
the moment. 

Q How long did that meeting last? 

A That was more than a full day meeting. It went 
into the night. I guess I did not -- I did not have an 
Opportunity to finish who else was at the meeting. Maybe 
you are not concorned with that. 

Q Please go ahead, 

A I believe Mr. Browning and Mr. Ambrose were ihieie: 
from Sine’ dae I believe Mr. Sonne was in for parts of the 
meeting and I believe Jay Leary from IOS was there. 

Q What was Mr. Leary's position -- 

A Walter Tenz was the partner in charge, 

Q That was the partner in charge of the Milan 
office of Arthur Andersen? 

A I did not mean to say the Milan office. He was 
in charge of the audit on Arthur Andersen's part. I know 
he was a resident of Milan and also in Geneva from Arthur 
Andersen, 


Q What position did Mr, Leary hold in I0S? 


208 A26 
Werblow 
I don't recall his exact title. 
Q What subjects -- what topics were discussed at 
that meeting? 
A As I recall, the principal purpose of the meeting 


was to discuss what work Arthur Andersen could do in connec- 


tion with the June 30, 1963 financial statements. 


Q Any other topics? 


A I guess there were some discussion es to the 


length of time that it took to get out the 1963 financial 


Statements of IOS; I guess a general discussion as to the 


new Com,uter procedures thet IOS had instituted with re- 


| 
, 3 


spect to salesmen's commissions. 


Anything else? 


I guess we talked about a time table with respect 


to an audit if Arthur Andersen were to underteke one. 


Q Did Arthur Andersen «t that meeting agree to 


underteke an aucit? 


A No, they did not. 


Q Did they reach a decision at that meeting that 
they would not undertake an audit? 


MR. PETEIRSON: If you know. 


I don't recall. 


Did you. take notes at that meeting? 


( 
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in New York? 
A Fe went overseas. 
Q Did he do any part of his work in New York, to the. 
2 best of your knowledce? 


A I would think that he read, on a preliminary 


nr Say ne a ee Ce 


; basis, some of the information we received cn I0S in New 


York. 

Q Do you know of any other activities that Mr. 
McDonough conducted in New York? 

A I believe he visted Arthur Andersen's offices in 

| New York. 

Q What is your basis for that belief? 

A In connection with our vork on the mutual funds 
or to find out more about them, we wanted to look at the 


work papers of Arthur Andersen and we were advised that some 


; Of their working papers were here in New York. 


Q Mr. McDonough went to Arthur Andersen's offices 
in New York and reviewed that material, tc the best of your 


knowledge? 


Peers 2 renee @) + 


A He went there with someone else. He really pro- 
vided the introductions to Arthur Andersen. 
Q Who-was the other rerson whe accompenied him, 


A Another member of Price ‘aterhouse. 


OA 8 EN I SR Ee ee em 


Ww 


A 


Q 
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What's his name? 


Larry Erera,. 


Did Mr. Erera file a report or a memorandum that 


you know of based on his investigation of documents or work 


papers in Arthur Andersen's office? 


A 


day. 


> © 3}. © 


Mr. McDonough. 


Q 


A 


Geneva. 


Q 


A 


Q 


Arthur Andersen work papers? 


A 


I don't recall. I think he was only there for a 


Did you discuss Mr, Erera's visit with him? 
Yes, I also discussed it with Mr. Maynard. 
Is that Robert M, Maynard? 

Robert M, Maynard. 


Anybody else? 


I am not sure, but I probably discussed it with 


Did you have this discussion in New York? 
No. I believe I discussed it on the telephone from 
It might have been on the telephone from Londen. | 
With Mr. MaDonough in New York? 

Ir. Maynard in New York. 

With Mr, Maynard in New York. I see. 


De you know whether lr. Erera made copies: of the 


Yes, I do know. 


COMMERCE REPORTING CO. 
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. However, SUDdsecuent to the _purcha ase Of the 100,000 sha res, 
* there have been @ se eries of both Purchases and Sales of : 
Revenue stock for the POrtiolios of both IIT md Fonditalic. 
All of such Purcheses ang @ll ef such Sales, excent for 
Sales. involving en aggregate of 40 909 shares, wer made 
; in the Canadian securi: ies markets ang through non- 
: . @ffiliated canadian DBLCker-ealers, ; . 
R of th. Purchases of Revenue share es were "arranged" 
man Cosper, known tO Melse to be tne br ther-in-ic,; 
ec presigent of KCvenue, However, excent for the 
190,000 shares t "Canadian letter Stock", Cooper &ssureé 
Helse that ste BUrcuescd in block Sales “arranged " by 
“Cooner wore "Erce” of ali res trictions on resale. Malse 
aceentod Cosper's representations Zs to.the "Zreo" status 
@) - Of the Revenic Shares and Mele no further anguiry. 
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Comvsleesce On che Scale. Guc vioviso in the laste sanecnce ; 
ég is.ternéca socesy tO cc tae poss aoe Siiuation where, — 
fescine the nendeney of this matter efore the Commission, 

etec eatily proposed to scll Revenue stock 

bonces that make it clear to such.entity ane 

that no possiiie violation of Section 5 would 

Such an-emception would, of course, be 

on in the event an injunction had previously 

} ; “he ; : 
RESO’ PAR INCSRPRETAT™.% OF Tsi= ORDER . 
Gre uncgersicnec an* bexs of the Staff have spent an 
snordinate amount of ude end cifort subsequent tothe 
entry of the Orcer in May of 1957 in secking to xresoive a 
tmyxieea of questions interpretation which have arisen uncer 
tne laenguase of te “s~, After an extended series ci . 
meetings on the suxc’..,, he undersigned p preparea anc sud- , 
mitted to the Stafi ce letter dated March 5, 1969, proposing 
to cowpromise soc of these questions. Such lett rwas 
@ redraft of a srior letter. The letter of March 5 was sub- 
mitted with a reasonable expectation that the proposals woulc 
be eccestcc, with mi-se ox no mogifications, within a — : 
rezsonably short per‘c of time. This has not occurred. | 

’ fne fact that <n .° other questions remain unresolved to 
Gate hes signi=* ard aGversely affected the operations 
of I0S asc ate not only from the March 5 date, but . 

.fr0m &@ perioa nsidexably prior thereto when tre : 
cuestions were sre. vised. The impetus behind the prorosé-+ 
‘and. thé Stafi's seeming tentative acceptance therecf was, . 
on both sic€es, we oresuse, a strong des‘ve to put to rest 
the "@ifficulties" between IOS and affisiates and the 
Coxsission. ; ; . 

In the sincere hope that we can through the medium of an 

informal hearing before the Commission definitively put to : 
rest most, if not all, of these difficulties, we respectfully 
request that ‘the informal hearing cover not only the narrow 
confines of the Xevenue matter, but also those matters wnich . 
=O0S eng ino Staff feel are causing concern to either or Dosh. 

We Eo feel that moving the situs for the ge ak of out- 
sternéing issees from the Commission ane its Stat to the 
Courthouse would, at this time, serve only to exace bate the : 
vai ficulties”. Rh carefully. prepareé ana reasoncd feivosand 
tere" informal hearing wefore the Comission would, we believe, 
serve to anciiorate, and perhips aispose of, all outstansing 
issues baneficinily to IOS ane ého Commission. We believe the. 
osonlation of these difficulties would only foreclose pro- 
spective and autually benclicial olutions. . 
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Q Did he get in touch with you at a later time? 
A Yes. 
Q How long after your luncheon meeting? 
A A couple of days later. 
i Q Did he zet in touch with you on the telephone? 
A Yes. 
i Q What did he say to you? 

A He said that they vere trying to errange a meeting 
f-r u. to meet with the treasurer of IOS and he revizwed 
* with us our availability. 
i Tho was the treasurer of I0S? 
F Melvin Lechner. 
\ Q Did such a meeting take place between you and 


, Mr. Lechner? 


i A Yes. 

i 

i Q ‘ho was present 2t the meeting? 

4 

tt 

i <i The other vecpia present were Mr. yon Glahn, Mr. 


| Stoddart, Mr. Bierler was in for part of the mecting, Mary 
: 


‘Ann Burge an¢ Mr. Jack Madonourh cf Price Waterhouse were 


‘et the meeting and there vere some people from Shearman & 
it 


«Sterling and some peovle from Drexel. 

i 

| a 

| : ¢ Do you recall Wno was there from Shearman & 


|Sterling? 
| 
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Werblow 
Grayson Murphy and Tom Joyce. 

Q And from Drexel? 

A I believe Bill Browninre was there, Clark Ambrose 
and Chris Sonne, 

Q That meeting tcok place in your offices at 60 
Broad? 

A Z believe Mr. Silverman, there were other people 
from Dre,el who were there as well. I was trying to spell 


the name for him, 


them. 


i 
: Q Iam sorry. If you know the others, please name 
| 


| A -I believe Peter Heerwazen and a woman who was 
ne their, I puess, research department, 

Q Anybody «lse that you recall who was present at 
| that meeting? 
A No. 


| Q The meeting tock place in your offices at 60 


Broad Street? 


Did Mr, Lechner have dccuments or meverial with 


Did he zive that material to you? 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NIW YORK,NY. 10038 * WOrth 4-354 


7°. , 
“WS tplanreparpeqrnerytes: -amryesbep arneepee peer eene me ene ee 


: ers ewe Fane eee 
pg LLL eae ba nttnnee 5 0 eatin « thas Daan enn Be EE te BID D0 00 LN © 8S - _ 


2080-43 


l 


i Werblow 14 

1 i 
2 A Yes, : 
3 Q Can you identify the material that was given to 

{ 
® you? 
5 : A It was an information brochure that had been pre- 

| 
6 


| pared by IOS personnel describing the company, 4 so-called 
H 


7 | piue book. 


: 8 | Q Anything else? | 
i @ : A Not that I recall. 
10 : Q Did anybody else give you documents at that meet- 
: 11 | ins? 
; 12 ! A No. | 

13 | Q Do you still have the information brochure in your 

4 14 ' possession? 

15 | A I believe so. | 

16 } MR, SILVERMAN: Mr, Novello, I call for 

17 | its production. 

18 | MR. NOVELLO: I will take that under ad- 

19 | visement, tr, Silverman. ; 

20 | MR. SILVERMAN: And you will let me 

21 know promptly? 

22 | MR. NOVELLO: Yes. 

23 | MR. SILVERMAN: Thank you. 

24 | Q How long cid the meeting last? 

25 | 

COMMERCE REPORTING CO. 
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As I recall, it took most of the day. 


Q Now, without getting into who said what to whom, 


ww wv _ 
ee 
> 


". . 
4 Can you state t.e substance of what was discussed at that 


meeting? 
A ‘Mr. Lechner deseribed to us the general operations 


from a financial and accounting viewpoint of IOS and just 


Q Did anybody else speak? 


A My recollection is many people epoke. 

Q Was Mr. Lechner the only representative of IOS 
present? 

A That was my recollection, 


e 


Q You don't recall Mr. Cowett ther” 


A Mr. Cowett was definitely not there. 


& 
Q Do you recall ary questions that were asked of 
pe Lechner? 
19 A One questicr * 10 recall. 
20 Q What was that question? 
21 A It had to do with the timing of the preparation 


22 jof the June 39, 1969 financial statements of IOS. 
Q Whe asked the question? 


A I guess Price Waterhouse asked the question; 
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Sterling, 


There was a great interest in the time table cf 


the offering 


tha 


time table for cerrying out inquiries in- 


1 to IOS's 


Operaticas, 


What was the answer to the question? 


SCHYARTZ: 


NR, 


I object to the question 


as being beyond the Scope of the consent order and be- 


yond the scope of what is 


necessary for judicial de-~ 


termination of tho issues of cless and 


subject matter, 


I think vou are entitled to 


inquire irto 


what was done in the United States and 


in a general 


Way the subject matter of m2etings 


» but I see no occa- 


Sion and no necessity for inquirine into wnat was said 


at any such meeting once you have established the gen- 


eral nature of the Giscussion, 


MR. SOVSLLO: Me. Silverman, I under- 


Stand that there is a consent order with respect to 


discovery, Gon'+ 


~ 


claim to be able to interprete it 


” 
i 


myself, but I would be guided by the parties interpre- 


tations of that order and if -- I have heard Mr, 


Schwartz! interpretation, 


If you have any other interpretation, I 


would be happy to hear it, but -~ 


ONLY COPY AVAILABLE 
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I think so, 
What was said? 

MR. SCHWARTZ: Same objection, Mx, 
Silverman, 

MR. NOVELLO: Mr. Silverman, you are 
forcing me to make the same Cirection *o the witness, 
I think I can state io you thet it's not my desive tc 
forestall you from any discovery which is proper pur- 
Suant to the order which I understand is Outstanding, 
but it seems ts me you are going somewhat far afield, 

MR. SILVERMA: : Mark it, plebbe. 

Was there discussion at thet meeting concerning 
S activites in the United States? 
Yes, 


Who discussed I0S's activites in vhe United 


Lechner, 
What did he sev? 


He ‘ndiceted shat they wow involved in an apart 


+ é project in Florida. I think chet was the main activity 


i 


th: t was discussed. 


What were some cf the other activities sheet were 


a 
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A Fe indicated that they invested -- tr METAL 


| re + . : 
3 | funds that they managed irvested j 
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+] Q Anythinz cls:2? 
h 
5 \ A IT am not sure if he also discussed the method of 
6 : receiving advice from U.S. investnant advisors, 
{ 
7 Q What was tha~ method? 
8 | MR. SCHUART?: I cbjeect to the 
9 | question on the crounds previously statee. think yon 
10 | -ll ect more than enough for present burp: ses if vou 
il Bet informaticn abcut the subject matter Oo: the dis- 
12 | Cussicn which the witness hac supplied yeu, 
13 MR. NOVFLLO: I think, Mr. Silverman, 
14 he has alveady indicated that he wasn't cure whether 
15 | the subj2c* was even discussed, 
16 | Q Did you sihsequently receive informaticn concerning 
17 lthe method used to cive investment advice to i103 maneged 
18 Des 
| 
19 | MR. NCVELLO: Excuse Mz, you nean sub- 
20 Sequent to the meeting? 
21 MR. SLLVERMATT: Yes. 
22 | MR. NOVELLO; Fither in the Reeting or 
23 | Ourside of the maetins? 
24 | MR. SILVERMAN; Either ir the nseting or 
25 | ; 
| 
f 
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Document 25 of Appendix II to Plaintiff’s Memorandum of 
Law in Opposition to Defendants’ Motions ono cate 
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ACTIVITIES 


DATE 


PLACE 


SS 


TINE 


af/2d ° Now York 3/4 Conference with Joyce 


vf/2 1- Conference with Jovce 
Telephone conversation with 
Browning 


0/4 . 2 Telephone conversation with 
Browning and Berrv 


Telephone conversations with. 
Haft, Coleman anc Berry and 
Securities and Exchanse Co:nnissi 
Conference with Browning, Sonne, 
Joyce 

.Letter to Securities and soap 
Connission 


v/? Washington 6 Conference with Securities and 
Exchange Conunission and meno 


6/10 New York 3/4 ‘Telephone conversations with 
: Coleman and Haft. 
Conference with Joyce 


0/11 Philadelphia 7 Meeting in Philaéelphia with’ 
Coleman 
6/12 New York 1/4 Conference with Joyce 
6/13 ' i ‘Conference with Joyce 
Telephone conversations with 
Browning 
6/23 . 1 Conference with Ambrose and 
one ' Nangle 
6/24 * 11/2 Letter to Sonne 
. Conference with Ambrose, Sonne 
and Nangle 
hie 7/4 " 2 Conference with Browning 
443 ° ex 61/2 Conference at Price Waterhouse 
ania Ty! Amn ta ' with Joyce, Nangle, Werblau..__ 
7. - U7 ne 7 Telex to McGovern ie 
° Conference with Werblau 


Nangle at Price ‘latecrhouse 
Telenhone conversation with 
Merritt of Wilkie Parr 


bg 
Document 26 of Appendix II to Plaintiff’s Memorandum of 

“gan tt Law in Opposition to Defendants’ Motions : 
1 Coleman MEY —* 40 


previously, Mr. Browning, Mt. Sonne and a Mr. Peter 
Heerwagen and a couple of secretaries. 


On the part of Shearman & Sterling, Murphy and 


sufficient associates and partners as he selected. In 

fact, they were Mr. Thomas Nangle, who I mentioned before, 
who was resident in Geneva; Thomas Joyce, who was a senior 
assistant and later a partner of Shearman & Sterling; 


anotner associate, whose name I don't remember and a team 


from Price Waterhouse headed by Mr. Werblow. There were 


about six of them. 


Q Who selected the members of the Drexel team? 
13 A I think Berry and I did. e 
14 Q Where did you make that selection? 

A In ew York, Philadelphia. 


16 | Q Did you and the other members of *h® Drexel group, 


Shearman & Sterling and Price Waterhouse go <osether to 


Geneva? 


19 | A No, I think we went at various times. I don't 
remember the exact order of procedure. 
21 ee After the groups were composed, did you have any 
weetings among the various groups? 

23 | . I don't aaneeinn having any meetings with the 


groups until we got to Geneva. I had a meeting with Mr. 


Cowett of I0S in New York prior to going to Geneva. 


208A~6/ 


Coleman 
How did that meeting come about? 


I think--I don't remember. I think I asked for 


Did you call Mr. Cowett? 

Mr. Cowett happened to be in New York and f 
think I talked with him there and asked to have a meeting. 

Where did the meeting take place? 

It took place at breakfast at the Carlyle Hotel. 

How long did it last? 


About an hour, I wouid suggest, oz maybe a little 


longer. 


| 
Q Now, if you can give me what you said to Mr. | 


Cowett, if you can restate what you said to Mr. Cowett 
and what he said to you, all right. If you can't, would 
you state the substance of your conversation with him. 

A I certainly can't oblige you with the former, 
but the substance of it was that we were going to send this 
team to Geneva rnd that we wanted to enter into a firm 
agreement with him or a reasonabiy firm agreement when we 
got to Geneva and we discussed again some of these account~- 
ing matters as to what could and couldn't be done in the 
accounting area in order to meet the September offering 
date. 


We discussed possible terms of the offering, 
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Coleman : 42 
mostly having to do with price, which we said had to 
remain flexible. 

I think that was the main areas discussed. 

Q What was the reason for your insistence that 
price remain flexible. 

A Well, I mean, you never can tell what market 
conditions are going to be like or, for that matter, waat 
the June figures would ‘be like. 

Q Was there any formula discussed at that meeting 
with Mr. Cowett as to how the securities would be priced? 


A I think we talked in terms of a price earnings 


ratio of around 20 times the June unaudited figures times 


two, but that was just, you know, arranged. It wasn't 
anything firm or final. 
Q Who suggested 20 times June earnings times two? 


A I don't remember if I suggested dt or he suggested 


Q Did that sum seem to be an appropriate formula 
to you at the time? 

A Well, it seemed to be an appropriate range. 

Q Did it seem to be an appropriate range to Mr. 
Cowett? 

A As I remember, yes. There was no substantial 


disagreement on that. 


4 


CUSAWCS 
Coleman 43 


Q pid you discuss underwriting discounts, commis- 
sions to be paid to members of the selling group and . 
dealer group? 

A We may have had a preliminary discussion on that,. 
but the important discussion on that was held in Geneva, 

Q Now, after your meeting with Mr. Cowett in New 
York, did you discuss that meeting with anybody else in the 
Drexel team, for examplé? | 

aN Well, I'm sure I discussed it with the people 
who were going to Geneva and I probably discussed it with 
Mr. Berry, possibly wich Mr. Miller. 

Q i Did you prepare a memorandum concerning that 
meeting? 

A I don't remember if I did. If I did, it's in 
the files. 

MR. SILVERMAN: Mr. Schwartz, if there is such 


a memorandum, I call for its production. 


MR. SCHWARTZ: We are not aware of any and 
we have already looked for documents of that nature. 
BY MR. SILVERMAN: 
Q Did you discuss your meeting with Mr. Cowett 
with Mr. Murphy or Shearman & Sterling? 
A Yes, I believe I did. 


Q Where were you when you discussed it with Mr. 
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Coleman 
Murphy, if you recall? 

a Either in New York or Geneva or on the plane. 

Q How soon after the meeting with Mr. Cowett did 
you leave for Geneva? 

A Ineide of a week. 

Q After that meetin, with Mr. Cowett and before 
you left for Geneva, do you recall discussing that meeting 
with Mr. Cowett with Shearman & Sterling or any partners 
or associates of that firm? 

A Well, the only person I might have discussed it 
with was Murphy and I don't recall whether I discussed it 


with him before leaving for Geneva or not. 


Q How about Price Waterhouse, did you discuss it 


with Mr. Werblow? 

A No. 

Q Did you discuss it with any other persons in the 
brokerage or underwriting field other than Drexel people? 

A No. 

Q Did you go to Geneva with Mr. Murphy? 

A I did on several occasions and I can't remember 
whether I did the first time. I went five times during 
that summer. 

Q T see. 


When was the occasion of your first trip to 
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A Tt was about the middle of July. 

Q Was it after the meeting with Mr. Cowett? 

A It was after the meeting with Cowett. 

Q And that was the trip that you took within a 
week after the meeting with Cowett? 

BR Yes. I think shorter than a week, maybe. 

Q That was Mr. Murphy on the plane with you when 
you went to Geneva? 

A I can't remember whether he was on the plane 
that time or not. 

Q Do you recall] who was on the plane with you at 
that time? 

A I think it would have been only Murphy, because 


some of the other Drexal people, and I believe the Price 


Waterhouse people, had gone over a couple o! days earlier. 


Q What is the basis for that belief?. 
A They were there when I got there. 


Q Was there any arrangement made in advance that 


they were to go over to Geneva, the Price Waterhouse people 


would go to Geneva? 
A Yes. 
With whom did they make that arrangement? 


A With Drexel, Harriman & Ripley. 
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2 Q What was the second meeting? 
3 A Well, between the time of the meeting I just 
“4 4 mentioned and the next meeting, there were several--when 
! <7 5 I say "several," perhaps two telephone conversations 
: : with Edward Cowett in connection with the concept of 
7 ISO going public. 
’ S a) Did you place the calls or did Mr. Cowett 
9 place the calls? 
10 A I think I would have placed the calls. 
11 Q Where did you place them to? : 
i2 A Geneva. oe 
13 Q Your phone records would indicate that; is 
14 that correct? 
15 A Yes. 
16 Q Now let's stick with meetings. When was the 
‘7 second meeting that you attended outside of Canada? 
Is a Sometime towards the end of April I was in New 
19 York on other business; I ran into Mr. Cowett at, to 


the best of my recollection it was Arthur Lipper's of- 
fice. I had breakfast with him the foiiowing morning 


22 | at the Carlyle Hotel. 


23 The principal reason for that meeting was not 


tn = 8 ee ee ae en 
~ 


24 to discuss the IOS underwriting, but it was in connec- 


we 
wa 


tion ith ISM, if I can phrase it that way, or 


- 


. 
acllenineciis mameteaetstine anemninentoamanamsths wile am damatontinn, om = 
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Trans-Global, the secondary, to discuss the upcoming 


ba 


dividend payment, quarterly dividend. 


3 

4 During the conversation we naturally discussed 
at 5 again the concept of IOS, Ltd. going public. 

6 And the reason I say concept, is that up until 


7 that point, I had been led to beliewe that it was the in- 
8 tention to allow the subsidiaries of IOS, Ltd. to go 

9 public, is in fact one of t'em had, Trans-Global. And 

10 this was a complete change-around of abandoning that 

11 course and letting the parent go public right away. 

12 We discussed at that time the general concept 
13 || of the underwriting, because we thought it was @& aiea 

14 exciting company. I urged him to give consideration to 
15 Crang & Company doing a Canadian underwriting. As I mz: 
16 recall, I even tried to get the whole underwriting. 

17 And I recall Cowett saying, well, of course 
18 we weren't big enough, and we were strictly Canadian, 
19 and this would be a world-w“de underwriting. | 


To my knowledge, that is pretty well all that 


20 
eo 21 took place at tnat meeting. The main thing was that we 
‘ 22 urge | him to allow us to take a portion of the under- | 
23 writiig, and do a Canadian underwriting. 
24 Q Who else was present at that meeting? 
25 A Just myself. - 
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Just yourself and Mr. Cowett? 
In Mr. Lipper's office? 
No, it was at the Carlyle Hotel. es 
At Mr. Lipper's office who was present? . 
When I met Mr. Cowett Arthur Lipper was there, 
and there were people coming in and out; they were en- 
gaged in other discussions. 
Q Who participated in your meetings with Mr. 
Cowett? 
A At the Carlyle Hotel, just myself. 


At Arthur Lipper's office. 


Q 
A There was no meeting at Arthur Lipper's office. 
Q 


But in your conversation with Mr. Cowett, was 
there any other person who participated in that conver- 
sation? 

A No. The conversation concerning the I0S,. 
Ltd. underwriting only took place at the breakfast 
meeting at the Carlyle Hotel, and there was only myself 
present. 

Q How did you happen to be in Arthur Lipper's 
office that day? 

A I have known Arthur Lipper ever since 1967, 
and anytime I was in New York, I dropped in to say 
hello to him: always do. ; 
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Q And Mr. Cowett just happened to be there that 
A That is correct. fale eR 
Q Did you write in advance to Mr. Lipper to 
tell him that you were going to be in town? 

A No, I didn't. I may have called him. 

Q Did you have any indication that Cowett was go- 
ing to be there then? 

A No, I didn't. 

Q Was Cowett generally in Mr. Lipper's office 
when you went there?’ 

A No. On occasion he was through the years, the 
last two years. 

Q Did Mr. Cowett have an office or a room re~ 
served for him in Lipper's office? 

A No. The only time I ever saw Mr. Cowett in 
Lipper's office, he was sitting in Arthur Lipper's office. 

Q At the breakfast meeting at the Carlyle, who 
else was there? 

A Just myself. 

Q How tong did the meeting last 

A Approximately one hour, which included eating 
breakfast, too. # 

Q Did you write any memorandum or report on the 
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- Werblow psi. 
Did he get in touch with you at a later time? 
Yes. | 

How long after your luncheon meeting? 


A couple of days later. 


Did he get in touch with you on the telephone? 


tS - ae we Be 


Yes. 

Q What did he say to you? 

A He said that they were trying to arrange a meeting 
for us to meet with the treasurer of IOS and he reviewed 
with us our availability. 


Q Who was the treasurer of IOS? 


A Melvin Lechner. 

Q Did such a meeting take place between you and 
Mr. Lechner? 

A Yes. 

Q ‘Tho was present at the meeting? 


us The other people present were Mr. yon Glahn, Mr. 
Stoddart, Mr. Bierler was in for part of the mecting, Mary 


Ann Burge and Mr. Jack McDonough ef Price Waterhouse were 


at the meeting and there were some people from Shearman & 


|Sterling and some people from Drexel. 


Q Do you recall who was there from Shearman & 


Sterling? 


208A-)/ 
Werblow 
Grayson Murphy and Tom Joyce. 
And from Drexel? 
I believe Bill Browning was there, Clark Ambrose 
and Chris Sonne. 


That meeting took place in your offices at 60 


A I believe Mr. Silverman, there were other people 
| from Dre,el who were there as well. I was trying to spell 
the name for him. 


Q° Iam sorry. If you know the others, please name 


Q Anybody else that you recall who was present at 


| that meeting? 


A No. 
Q The meeting tock riace in your offices at 60 
Broad Street? 
Yes. 


Did Mr. Lechner have documents or material with 


Yes. 


Did he give that material to you? 
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Yes, 


Can you identify the material that was given to 


A It was an information brochure that had been pre- 


| pared by IOS personnel describing the company, a so-called 


| blue book. 
Anything else? 
‘Not that I recall, 


Did anybody else give you documents at that meet- 


No, 


Do you still have the information brochure in your 


MR. SILVERMAN: Mr. Novello, I call for 
its production, 

MR. NOVELLO: I will take that under ad- 
visement, Mr, Silverman, 

MR, SILVERMAN: And you will let me 
know promptly? 

MR. NOVELLO: Yeu, 

MR. SILVERMAN: Thank you. 

How long did the meeting last? 
et 
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A As I recall, it took most of the day. 


Q Now, without getting into who said what to whon, ee 
ican you state the substance of what was aiocussed ¢ at that = 
| meeting? 

A Mr. Lechner described to us the general operations | 


from a financial and accounting viewpoint of IOS and just 


generally gave us a description of the company's method of 


operating. 


Q Did anybody else speak? 


A My recollection is many people spoke. 
Q Was Mr. Lechner the only representative of IOS 
| present? 


| 
| 
| 
| A That was my recollection. 
| Q See. ean recall Mr, Cowett there? 
| A Mr. Cowett was definitely not there. 
| Q DO you recall ary questions that were asked of 
Mr. Lechner? 
A One questicn I do recall. 
Q What was that question? 
| A It had to do with the timing of the preparation 
lof the June 30, 1969 financial statements of IOS. 
Q Who asked the question? 
A I guess Price Waterhouse asked the question; 
e 
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Did you observe anybody at that meeting taking 


I don't honestly remember. 
Following that meeting, what happened next? 
A We met again that same day with Mr. Lechner to 
discuss getting further information about IOS from him. 
Q Where did you meet with Mr. Lechner? 


At 60 Broad St veet. 


A 
Q°’ Who was present at that meeting? 
A 


I believe just Mr. von Glahn and I from Price 
Waterhouse and Mr. Browning and Mr. Ambrose from Drexel and 
I don't recall whether Mr. Murphy and Mr. Joyce or just Mr. 
Joyce from Shearman & Sterling. 

Q The purpose of the meeting was to cet additional. 
information from Mr. Lechner; is that correct? 

A To arrange to get additional information from Mr. 
Lechner. 

Q What additional information did you arrange to 
get? 

A Financial statements on the various I0S entities 
for the recent years. 

Q What did Mr. Lechner say about providing you with | 


such information? 
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1 
A le said that he would. 
2 ; 
Q ~'* vou in fact receive such information? 
3 
A Yex 
4 > 
Q How long after the meeting? 
C> 5 
a A I would say within 10 days we received some of 
6 
the information. 
7 
Q From whom did-you receive the information? 
8 
, ; A _ From pecple at I0S that Mr, Lechner had asked to 
9 J 
send 1* to us. 
10 : 
Q Was it sent to you, Mr. Werblow? 
11 
A Yes. 
12 
Q In New York? 
, 13 
t ? A Some of it wes sent to liew York. 
14 
Q What information was sent to you in New York? 
15 i . 
A Some financial statements of I0S and its various 
16 
constituent companies for 1968 and prior years. 
1 
‘ Tnis also included financial statements cn the 
18 
different mutual funds that they advised. 
19 | 
Q Did you maintain a file of that material? 
z0 
A Yes. 
| "5 " Q Is that file still maintained at Price Waterhouse? 
26 A Yes. 
' 
23 MR. SILVZIMAN: Mr. Novello, I call for 
24 
‘ Z 
| 25 
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the production of the material that was sent to him, 
MR. NOVELLO: The same position. 

Q Did you subsequently receive the remaining 
financial material that you had asked for at the last inect- 
ing that we have been discussing? 

4 + am not sure if we received all of it. 

Q Did you receive a second package of information 
* 20m IOS? 

A I received one set of information on the IOS 
companies and I received another set of information on the 
mutuel funds and my recollection is that additional informa- 
tion was received in Geneve or Ferney-Voltaire, but I am 
not sure whether we cid get financial statements on the 
real old years for ali »f the smaller units within IOS. 

I think they might not have been able to find those. 

Q The information on mutual funds, was that mailed 
to you in New York? 

A Some of it was. 

Q Did you maintain a file of that material? 

A Yes. I believe we 4ust discussed that. 

Q Well, there were two sets of financial material 

hat you received, one cn the IOS cmpan_os and the other on 


he mutual funds; is that correct? 
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Did both sets of material come in one packago? 


3 A No, they came separately, 
4 QAnd both came to vou in New York; is that right? 
(3 5 A Some material did come to me in New York. 
6 Q Tha* material is maintained in the files of Price 


5 Waterhouse tcday; is that correct? 
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8 A To the best of my recollection, yes. 
9 MR. SILVERMAN: Mr. Novello, I call for 
10 the production of that material, 
rr iM. NOVELLO: I will take the same posi- 
12 tion, Mr. Silvermer. “We will undertake to see if it 
13 exists and then I will teke it under advisement as to 
be 14 what we will co from that poirt. 
1s Q I assume that when you received the material you | 
16 read it and analyzed i+; is that correct? | 
A Yes. 
17 | 
+2 0 And you did so promptly after receiving the mate- | 
P 19 rial; is that also correct? | 
20 A I am not sure what you mean by premptly. | 
Q “ithin a Jay or so. | 
; A Definitely not. 
22 
Q Did you revicw the material in New York? 
23 
A I think I may have looked at some cf it in New 
24 
25 
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York. I would think most of it was pretty extensive -- 
was looked at when we got to Europe. 
Q You mean material was sere from Geneva to you in 


| New York and you looked at that material in Geneva and not 


| in New York? 
A I believe I -- 


MR, SCHWARTZ: I object to the form of 
the question. 
| MR, NOVELLO: Go ahead. 
| A I believe I already stated that I did look at it 
gatiel in New York, but much of the analysis was made, to 
| the extent it was analyzed, in Furope. 


Q Did you discuss the material that was sent to you | 


| 
| in New York with anybody else? 


MR. STRUVE: I object to the ques- 
tion as ambiguous. Do you mean discussed in New York 


or material sent to him in New York. 


state it . 


| MR. SILVERMAN: All right. Let me re- 


Q Did you discuss the material that was sent to you 


| 
| 
| 


in New York with-eny other person in New York? 


A I don't recall. 


Q Was the material that you received in New York -- 


laia that material remain in New York or was it physically 
OMMERCE REPORTING CO; 
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- 2 | Q During the course of your investigation, did jou 
3 | come across any information as to whose Telex was to be 
" 4 | used to transmit investment advice? 
“in 5 | A I don't recall. 
6 Q Were there any other subjects. discussed at the 


7 || June meeting, other than those you hve already testified 
8 || to? 
9 A There was some discussion as to where the Pricc 


10 || Waterhouse personnel would work when we came to Geneva. 


11 | 1 guess housing accommodations were also considered. 


12 Q Anything else? 
13 A Not that I can recall. 
F 14 Q After that June meeting, was there another meetin 


ao? 15 || in New York that you attended? 


16 | A Yes. 
17 | Q When did that meeting take place? 
18 | A A few days thereafter. 
19 Q Where was that meeting held? 
20 | A At 60 Broad Street. 
| © 21 | Q Who was present at that meeting? 
i 22 | A That was a meetinr at the offices of Drexel. I 
| 23 pet with Mr. FParold Berry in his office with Grayson 


24 |'urphy and I believe Clark Ambrose and Bill Browning were 
| } ¢ 


25 } v4 
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*lso at that meeting. 


Q By the way, at the earlier meeting did you make 


a memorandum or take notes? 

I am not sure. 

Is it your habit, generally, to take notes at 

vhat you attend? 

Yes, it is. 

And do you keep those? 

Yes. 

Assuming you took notes at the June meeting that 
took place at 50 Broad Street, would it be procedure in your 
office to maintain a copy of those notes? 

A Yes. 

MR. SILVERMAN: Mr. Novello, if such 
notes were taken and are still in the custody of Price | 
Waterhouse, I cell for their production. 

MR. NOVELLO: I will take that under 
advisement. I think the witness has indicated, of 
course, that he does not even know whether such notes 
exist, 

MR. SILVERMAN: Well, I would appre- 
ciate being notified if they don't exist. 


Q Now, the meeting at Drexel, who else from Price 
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Waterhouse was there besides yourself? 

A I believe I was the only one in attendance. 

Q Have you named everybody that was in attendance, 
to the best of your recollection? 

A I am not sure if I named Mr. Berry. I said we 
met in his office, but we met with him. 


Q Who arranged that meeting? 


A I don't recall if it was Mr. Browning or Mr. 
Ambrose. 
Q How were you notified of the meeting? 


A By telephone. 

Q When did the meeting begin? 

A I don't recall. 

Q How long did it take, approximately? 

A Less than an hour. 

Q What was the subject matter discussed at the 
meeting? 

A To advise Mr. Berry what had taken place at the 


previous meeting, as he had not attended that meeting. 


Q Who advised Mr. Berry as to what had taken place? 


A Mr, Murphy -- each of us filled Mr. Berry in on 
points that we thought he ought to know about. 


Q Do you recall what you told Mr. Berry? 
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copies of the reports that you have previously mentioned, | 


prepared by Mr. Stoddart, Mr. von Glahn, Mr. Cameron and 


Mr. McDonough? 
A I believe so. 


MR. SILVERMAN: Mr. Novello, I call for | 


copies of those reports. 


steal emia Rbnaten oneal date nteneinelbeanimemncthoensinecstttnenctistthitiismcmmtanenciie 


MR. NOVELLO: I wiil take that under 


advisement. 


Q After the meeting in June with Mr. Lechner in 
which you requested certain financial information, what 
happened next? 
A I believe I described that we did get some of si 
information, I guess we had another meeting at which re- | 


presentatives of Arthur Andersen participated. 


Q Where was that meeting held? 


A 
Q Who from Arthur Andersen was . present? 
A I guess they had three partners and one manager. 


I was there with Mr. Von Glahn from Price Waterhouse and I 


a 
At 60 Broad Street, at Drexel's offices BS 


believe Mr. Murphy and Mr. Joyce from Shearman & Sterling 


were there. 


Q What were tle names of the Arthur Andersen part- 
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A Mat Tiffert was the manager. I believe Walter 
Ruegger and I don't recall Duncan's name from the New York 
office and the partner in charge of the IOS work, who was 
from Milan and Genoa -- his name doesn't come to mind at 
the moment. 

Q How long did that meeting last? 


A That was more than a full day meeting. It went 


into the night. I guess I did not <= I did nct have an 


opportunity to finish who else was at the meeting. Maybe 
you are not concorned with that. 


Q 


Please go ahead. 
A I believe Mr. Browning and Mr. Ambrose were there | 
from Drexel an7+ I believe Mr. Sonne was in for parts of the | 


meeting and I believe Jay Leary from IOS was there. 


A Walter Tenz was the partner in charge. 


Q What was Mr. Leary's position -- 
Q That was the partner in charge of the Milan 
office of Arthur Andersen? 


A I did not mean to say the Milan office. He was | 


he was a resident of Milan and also in Geneva from Arthur 
Ande~”sen, 


in charge of the audit on Arthur Andersen's part. I know | 
Q What position did Mr. Leary hold in IOS? 
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A I don' t recall his exact title. 
Q What subjects -- iat topics were discussed at 
that meeting? 
A As I recall, the principal purpose of the meeting| 
was to discuss what work Arthur Andersen could do in connec+ 


tion with the June 30, 19693 financial statements. 


Q Any other topics? 


length of time that it took to get out the 1968 financial 


statements of IOS; I guess a general discussion as to the 


| 
A I guess there were some discussion as to the | 


new computer procedures that I0S had instituted with re- 
spect to salesmen's commissions. 

Q Anything else? 
A I guess we talked about 4 time table with respect | 
to an audit if Arthur Andersen were to undertake one. | 

Q Dia Arthur Andersen at that meeting agree to | 
undertake an audit? 

A No, they did not. 

Q Did they reach 4 decision at that meeting that 
they would not undertake an audit? 

MR. PETERSON: If you know. 


I don't recall. 


Did you take notes at that meeting? 


| 208 A-é{— 
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iy 


2 | operations of 1.0.S. and F.0.F. Prop? 


3 A I really had no time because I had only 
4 had the assignment for less than a week. 
é> Q Prior to becoming a partner in July of 


any of the funds managed by it? 


I did not. 


| 
| 
| 
6 | 1969, did you have any assignment relating to I.0.S., 
| 
| p 
| 


9 Q You did no work and had no assignment, as 
10 far as F.0.F. Prop or 1.0.8. or any of its managed 
11 funds or ientennni are concerned prior to July l, 
12 1969? 
| 13 A That is correct. 
"14 Q You attended the meeting at Drexel, Harriman's 
15 office in July of 1969; is that correct? 
16 A I did; the morning session of that meeting, 
17 yes. 
18 Q Do you recall what was discussed at that 
19 meeting? 
20 A During the morning session the primary 


topic for discussion was whether, within the time 


21 
e, 22 frame established by I.0.S., Arthur Anderson could 
23 perform an audit of I.0.S. and its subsidiaries; as 
24 of June 30, as I recall, for purposes of including 
25 such financial statements in the offering document 
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or in the offering documents. There were saisiaall as 
I remember. 
Q How many people from Arthur Anderson were 
in attendance? ‘ 
A As I recall, four; Mr. Walter Tens of the 
Milan office who is also in charge of Zurich; Mr. 


Mathiew Tiffert, who is the senior manager of the 


I.0.S. engagement in Geneva; Mr. Wilbur Dunkin, who 


at the time was head of our audit practice in New 


York. 

Q Was the New York audit officer responsible 
in any way for the I.0.S. financials? 

MR. ZIRIN: What do you mean, 
responsible for the I.0.S. financials. I think 
you know the auditors' role is quite a different 
one from responsibility for the financials. 

Q Was the New York office, and particularly 
the New York audit part of Arthur Anderson's office, 
involved in any way with any of the preparations 
of the 1.0.S. financials that are contained in the 
Drexel prospectus, to the best of your knowledge? 

A To the best of my knowledge, no one sais 
It was connected with the New York office. 


Q You said, you discussed the possibility of 
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an audit as of June 30; 1969; is that correct? 


A Mr. Tiffert and Mr. Tens addressed themselves 


to the feasibility of such an audit in Geneva, at the 
request of Drexel, Harriman & Ripley. | 

Q What did they say about it? 

A They said, within that time frame they could 
not perform such an audit. 

Q What is the time frame? 

A Between July and September 1, as I recall. 

Q How ici were you present at the meeting? 

A Roughly from nine o'clock until lunch time, 
which I believe was 12:30. 

Q Other than that conversation, what else 
took place? 

A " The only other thing that was discussed 
were the possible alternatives to a full-pledged 
audit, where the auditor could issue something that 
was less than an audit or was feasible in that time 
frame; because I.0.S. felt that the representative 
of I.0.S. who was a Mr. Leery, as I recall, felt 
that it was important that the September 1 deadline 
be maintained in order to maintain the goodwill of 
their sales personnel and the credit with European 


banking circles, etc. 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK, N. Y. 10038 » WOrth 4-3567 


208 Aa 


Ruegger te 41 

Q Who discussed the feasibility of a partial 
audit? 

A As I recall, the representative for I.0.S. 
and possibly a gentleman from Drexel, Harriman & 
Ripley. I don't recall, frankly, who raised what 
questions and who answered them. 


Q How long did that discussion take? 


A Very brief discussions, since we, right from 


the beginning, told them that we saw no alternative 


to performing a complete audit or some type of 
abbreviated audit. 

Q You were present during three and a half 
hours of that meeting? 

A Yes. 

Q °* So far, you have told us about two segments 
of that meeting. One was; Arthur Anderson's statements 
that it could not do a complete audit within the 
time frame and that it was unwilling to do a partial 
audit; is that correct? 

A Correct. 

Q What else was discussed? 

A I frankly don't recollect any other topics 
in the morning session. 


Q Did you take notes? 
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be made; is that correct? 
A Well, further discussions be held and yes, I 


would say it would be investigation, too. 


Q Further discussions and further investigations? 
A Right. 
Q Any other course of action determined at that 


informal board meeting? 


A I don't remember, and there are no minutes of 


that meeting, so I have no way of refreshing my recollection. 


Q With whom were the discussions to be? 

A The discussions were to be with Arthur Andersen, 
witn IOS itself and with Price Waterhouse and Shearman & 
Sterling. 

Q Was it determined at that board meeting who was 
to conduct the negotiations or discussions? 

A I don't remember. f 

Q Who on behalf of Drexel met with IOS to have 
further discussions in keeping with the action decided by 


the informal board meeting? 


present, but there were, however, people there from I0S 


and Shearman & Sterling, Andersen and Price Waterhouse and 


possibly from Willkie, Farr. 


Q Who set up the meeting? 
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A I don't remember. I didn't, because I wasn't 


tuere. 
Was it a Drexel person who did? 
Oh, I would th’nk so, yes. 
Do you recall whether it was Mr. Sonne? 
I don't recall. It might have been Mr. Ambrose. 
What was Mr. Ambrose's job? 
Mr. Ambrose was a vice president and director. 
Vice president and director? 
And director and he worked in the New York office | 
in corporate finance. 
Q Where was the meeting held? 
A It was held in New York, but I don't know just | 
where? 
Q How do you know about that meeting? 
A Because I had at least an oral report and perhaps 
a written report on it. 
Who gave you the oral report? 
Either Ambrose or Sonne. 
In your Philacelphia office? 
A I don't remember. 
Q But it would have been either in Philadelphia or 
New York? 7 


A 
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and where did you see the written report? 
BR I can't remember whether there was & written 
report. I said there may have been a written report. 
Q What did Mr. Ambrose or Mr. Sonne tell you about | 
that meeting? 
THE WITNESS: I8 it all right to answer that? 
MR. SCHWARTZ: Yes. 
A They told me that there was 4 considerable dis- | 
cussion as to what--to the extent to which Arthur Andersen | 


could supely interim auditing figures on 10s, June 30th 


| 
| 
| 


figures. ‘there was a discussion as to what procedures 
price Waterhouse might be able to advise prexel to ask 
ros to require the Andersen firm to perform in a post- 
audit review which would be over and above the normal 
post-audit review which Andersen would conduct to give us 
further assurance on the June 30th figures. 
As I remember t. = meeting, it mostly had to do 

with accounting matters. 

Q Who was present from Arthur Andersen? 

A I don't know. 

Q Who was present from Price Waterhouse? 

A I believe a man by the name of Werblow was 
probably present. I wasn't at the meeting. 


Q Would you spell that. 
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A W-e-r-b-1-o-w. 

Q Do you know the reason for Willkie, Parr's 
presence? 

A I'm not sure they were present. I say it was 
possible they were present. They were counsel for I0S and 
would be involved in representing them in the public offer- 
ing. 

Q Whe was present from Ios? 

A I don't know. 

MR. SILVERMAN: Mr. Schwartz, if, in fact, 

there was a written report made of that meeting, I 

call for its production. 

MR. SCHWARTZ : We are not aware of any nor 
have we found any and we have looked. 
BY MR. SILVERMAN: 

Q Now, approximately when did the first executive 
committee meeting take place at which the Sonne and 
Browning report were considered? 

rN I think it was in Hay. 

Q Did you make your trip to the SEC in May? 

A I would have thought that would have been either 


the very end of May or early June. 


Q When was the second executive meeting, approxi- 


mately? 
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4 2 posed by Price Waterhouse? 

b A I gave some considerations to them at the 
( meetings I was involved in, yes. 

C) , Q Do you recall which items you gave consideration 
6] to? 
7 A I really don't. A lot of different items were 
S discussed. 
9 Q Was there any consideration given based upon the 
10 | Price Waterhouse reports to Drexel Harriman not continuing | 


11 | with the offering? 
12 A Well, I think the feeling was that if the 
13 ) questions raised could not have been answered satisfactorily 
14 that they might not have continued but, in fact, they felt 
4 


15 that they got satisfactory answers. 


16 Q Who communicated the fact that satisfactory 
17 answers had been obtained to you? 
18 A I don't recall who communicated it but the two 


19 persons who were involved in it from the point of view of 
20 Drexel were the two I have mentioned, Mr. Coleman and Mr. 


21 Ambrose. 


“fy 
a 


we 22 Q Do you recall any discussions in New York at which 
: 23 || you were present and at which the questions raised by Price 


: 24 | Waterhouse were discussed? 


28 | A Yes. I attended one or two meetings, I think two. 
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This was fairly late in the summer with Drexel people and 


with Price Waterhouse people. 

Q Did you see drafts of repcerts prepared by 
Price Waterhouse people? 

A Oh, I saw plenty of drafts. 


Q You saw plenty of drafts? 


A Yes. 


Q And did you discuss these drafts with Drexel 


Harriman officials? 


A Well, they were the subject of considerable 


discussion. 


MR. SILVERMAN: J hand to the reporter 


five drafts of a memorandum entitled "IOS, Ltd. 


Memorandum re More Important Matters Discussed 


with Representatives" et cetera, dated 9-6-69 


and I ask that they be marked Murphy Deposition 


Exhibit 3A, B, C, D and E, respectively. 


MR. FARLEY: Pardon me, Sidney, is 


that four or five? You said four or five? 
MR. SILVERMAN: Pive. I'm sorry, you 


are quite right. There are four. 
(Four drafts of memorandum 

dated September 6, 1969 

were marked Murphy Deposition 
Exhibits 3A,3,C and D for identi- 
fication, as of this date.) 
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MR. SILVERI{AN: I call for its pro- 


duction. | 


MR. NOVELLO: I will take that under 


advisement, Mr. Silverman. 


Q 


another meeting in New York? 


A 
York. 


Q 


A 
Q 
A 


in a hotel room. 


Q 


A 


Q 
A 
Q 
A 
Q 
A 


After the meeting with Arthur Andersen, was there 
Yes, I believe there were other meetings in New 


When did the next meeting in New York take place? 
Ib. .ieve the following week was the next meeting. 
| 
| 
| 


In whose offices? 


I don't think it was in anybody's office. It was. 


Which hotel? 
The Carlyle Hotel. 

Whose suite? 

I don't know. 

What was the suite number; do you recall? 
I do not. J | 


Who was present at that meeting? 


It was a meeting with Mr. Coleman of Drexel, I 


believe Mr. Ambrose and Mr. Browning were there. I am not 


208A-9G 
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sure whether Mr. Sonne was there, but I remember Mr. Murphy| 
ame = 
was ther- -- “Mr. Murphy of Shearman & Sterling. 


6: Retinal ena . aehhibaass aie 


Q Anybody else? 


A No. ? 


©) 


I was the only one from Price Waterhouse. 


| 0 Was anybody from IOS there? 

| A Not at the meeting that I attended. 
Q Was it in a suite? 
A Yes. 
Q Do you recall what floor? 


A I do not. 
Q If I say it was on the 12th floor, does that re- | 


fresh your recollection? 


A I am sorry, I have no recollection cn which floor 


Q Who was the host of the meeting? 
A I believe Mr. Coleman, but I am not sure if it 


was Mr. Coleman's suite or Drexel's suite or which of the 


Drexel people. | 
Q But you were under the impression it was 
a Drexel suite; is that correct? : | 
A Or one of the Drexel people had stayed there callin 


night. 
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How long did the meeting last? 


Q 


A It was a breakfast meeting, and as I recollect, 


not mcre than an -- maybe an hour and a half at the most. 


Q Wha> was discussed at that meeting? 


F i 
w 


A It really was a meeting to advise Mr. Coleman 


as to what happened at the meeting with the IOS people and 
frthur Andersen. 


Q Vlas anything else discussed at that meeting? 


A Wlell, I guess everything that was discussed at 


10 
that meeting had to do with the subjects that were discussed 
11 | 
‘i at the previous meeting and really coming up with some views 
| 
| 
43 on Drexei's part as to what they wanted to explore with | 
a IOS in connection with work that Arthur Andersen might do on 
| 
the June 30,,1969 financial statements. 
15 
MR. SILVERMAN: Could I have the answer) 
16 
! read, please. 
17 | 
MR. NOVELLO: And the question. 
18 | 
19 (The record was read.) 
s Q Did Ir, Coleman sugrest what Drexel's views would) 
0 | 
be on Arthur Andersen's work on these June 1969 financials? | 
‘ = 21 
> A I don't think so. 
ae | 22 - 
Q Did anybody else from Drexel suggest what Drexel's 
23 


views should be? 


COMMERCE REPORTING CO. 


PLACE 


New York 


‘Conferences with Browning 


“ACTIVITIES 


Teleshone conversation wrth 
Browning and Howe 

Conference at RHR, with deine 
Meno 


Telephone conversations with 
Brownina of DHR, Ambrose, 
McGovern 


Herwacen, Sonne, Joyce, Voran, 
Nangle 
Letter to Moore re London printer 


Conference at D.H.R. 
? 


Telephone conversation with 
Nangle (Geneva) 

Conferences with Cowitt at 
D.H.R. and Joyce 


Telephone conversations with 
McGovern, Sonne, Berry, Kinaston 
(Toronto) 

\ 


i 


24 


25 
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A I believe so. | 
Q Who was that? 
A I am not sure which of the other Drexel ‘iceman 


tives there were the ones that stated the views, but I be- 


live one of them did. 
Q What views were stated? 
A That they wanted to discuss with the I0S executives 


trying to get Arthur Andersen to do as much work 4s possible 
in connection with the June 39, 1969 financial statements. | 
Q Is there anything else that you recall in the way) 


of Drexel's views? | 


} 
| 
| 


A No. 
Q Did you take notes of that meeting? | 
A I don't recall. | 
Q Do you recall anybody else? | 
} 
A I don't reimember. | 
Q Was there an assignment made that somebody would | 
take notes of that meeting at the Carlyle? get 


4 
A Not that I recall. I think the assignment of a 
notes was more at a formal kind of a meeting as opposed to | 


a briefing as to what happened at a previous meeting. 
| 
Q When did the next meeting in New York occur? 


A I believe the next day we met with Mr. Ambrose at) 
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Drexel and I think Mr. Tiffert from Arthur Andersen also 
participated at that meeting. That meeting, I think, was 
at 60 Broad Street, at Drexel's offices. 
Q Who else from Price Waterhouse was present? 
I am assuming, of course, that you were present? 
I was present and Ken yon Glahn was present. 
Was anybody else present? 
I think it was just the fou~ of us. 
Did anybody take notes? 
I believe Mr. von*Glahn took notes for me. 
Did you retain a copy of “Mr. von Glahn's notes? 
I would think so, yes. 
MR. SILVERMAN: Mr. Novello, I call for 
production of those notes. 
MR. NOVELLO: I will take that under 
advisemant, Mr. Silverman. 
Q What was the subject matter discussed at that 
meeting? 


A As I recall, Mr. Tiffert was there to discuss 


more cf the specifics as to what Arthur Andersen could do 
in connection with the June 30, 1969 financials. 


Q “What did he say that Arthur Andersen could do? 


| 
| 
| 
| 


MR. PETERSON: Mr. Silverman, I think 
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DATE PLACE TIME ACTIVITIES 
7/22 Geneva 10. 
7/23 New York 1 2 Memos re DHR 
7/24 - 4 Riders - IOS 


Telephone conversation with 
Conwell at Wilkie, Farr 


7/25 ° 5 _ Conference with Rubenfeld 
Telephone conversations 
with Joyce in Geneva and 
Feder 
Conference with Conwell at 
Wilkie, Farr 


7/28 : a Memo 
SEC letters 
Telephone conversaticns 
with Ambrose and Sonre 
Conference with Lebow 


8/1 . 6 Telephdne calls to Pickering 
; (Australia), Sonne, Gray 
(London), Nangle (Paris), 
Feder, Grest (Torontc), and 
Conferences with Lebcw and 
Sonne 
Letter to SEC 


8/2 Geneva 9- 
8/3 a 
8/4 « 9 


8/5 ° ss 9 
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length of time as to whether you'd call them reports or 


not. 


Q But it was discussions involving the I0S 


public offering, was it not? 


A We certainly talked about the I0S public 


offering. 


Q That would be the major topic of any conversa- 


tion with them, is that correct? 


A That was what we talked about, yes. 


Q Now, on how many occasions did you meet with 
Mr. Conwell? 
MR. SCHWARTZ: In any place? 
In America. 


I think I met with him, as far as I can recall, 


Where did those meetings take place? 

In his office. 

Who arranged the meetings? 

We arranged them between ourselves by phone. 

Who asked for the meeting, you or Mr. Conwell? 

I am not sure. : 

When did the first such meeting take place, 
approximately? 


A The first meeting took place before we went to 
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Europe. We went to Europe on July 15th. 


Q How long did the meeting last? 

A Oh, I really don't remember. 

Q More than a couple of hours? 

A Oh, no. 

Q Less? 

A Yes. 

Q Who else was present at that meeting? 

A I don't recall. 

Q Was there more than you and Mr. Conwill 
present? 

A I really don't recall. 

Q What was discussed at the first meeting? 

A Well, they had been counsel for somewhat over 


four years for IOS and wanted to see if we could get any 
information from them, if they had anything in their files 
that we could look at that would help to educate us s0 
we'd be better prepared when we got to Geneva to work on 
the prospectus. 

Q Did Mr. Conwill indicate that the Willkie Farr 
files on IOS would be available for your inspection? - 

A Yes. 

Q Did an attorney or attorneys at Shearman & 


Sterling inspect the IOS files at Willkie Farr? 
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.« BUSCHMAN: Object to the form of the 


question. 


MR. SCHWARTZ: You may answer. 
A Mr. Jowce looked at some files. I don't know 
whether he did it at Willkie Farr's office or whether he 


just borrowed some papers to look at in our own office. 


Q But whatever it was, he did look at the 


Willkie Farr files, either at Willkie Farr's offices 


or at Shearman & Sterling's offices, is that correct? 


A He said he looked at the files. I'm not sure 


it's correct -- he looked at certain papers that Mr. 
Conwill thought might be helpful to us. 


14 } Q What papers were those? 


A I don't recall. 


16 Q Did Mr. Jowce report to you on his examination 
of those papers? 


A I don't recall. 


19 | Q Do you know if any other attorneys at Shearman 
& Sterling looked at files at the Willkie Farr -- files 
that came from Willkie Farr, either at Willkie Farr or 
at Shearman & Sterling? 
A I don't recall any others. 
Q Do"-vyou: know if Willkie Farr photostated and made 


available, and thereby made available to Shearman & 
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Sterling attorneys their files on IOS? 


A I don't recall. 

Q Other than Mr. Jowce, do you know of any other 
attorneys at Shearman & Sterling who may have looked at | 

A I don't know any that did. 

Q What else was discussed at your first meeting 


the Willkie Farr's files on IOS? 
with Mr. Conwill? 


A I don't remember anything else. 
Q When did the second meeting take place? 
A In the United States, you mean? 


Q Yes. 
A Well, it was later on in the summer and I went | 
to see Mr. Conwill to take to him the draft of his firm's 


opinion which we'd been working on in Geneva to see whether 


he approved of it. 
Q And that second meeting was also held in 

Mr. Conwill's office? | 
A Yes. 
Q And did Mr. Conwill read the opinion letter 


that had been prepared? 


A Certainly. 
Q And did he sign it? 
A Oh, no, not then. 
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SPOTLIGHT ON BUSINESS 


Bernie and His Billions 


ernard Cornfeld, 41, is a self-made 

emperor of international finance 
with a unique domain—and a life style to 
match. Bernie—not even his servants call 
him mister—wears Pierre Cardin jackets 
instead of business suits and silk foulards 
instead of ties. He rarely goes to bed 
before 4 a.m. and rarely rises much be- 
fore noon. He lives in a swirl of people, 
boats, cars, planes, horses and parties. 
He is accompanied everywhere by a 
clutch of two, threo’ or more young 
micro-skirted jet-setters. “Ile can be ex- 
traordinarily courteous at one moment,” 
says a former associate, “and screaming 


sates /$3 tag Ry 


BANKS a /s 00 million 
FINANCE 


OTHERS / Small computer and 


assets be 
id siete [$65 million 


sells to Americans. But by last week, 
Cornfeld’s genius had created the largest 
financial sales organization in the world. 
Now Geneva-based, IOS has 14,000 
salesmen selling to more than 750,000 
clients in more than 100 countries 
around the world. And Cornfeld’s com- 
pany has since branched into all the ma- 
jor areas of finance. 

In addition to more than a dozen sep- 
arate sales companies around the globe, 
which this year will sell more than $3 
billion worth of mutual-fund investment 
plans and generate more than $1 billion 
in cash, IOS now also manages more 


LIFE $1 billion 
INSURANCE / in force 


publishing companies a 


REAL $260 million 
estate / assets 


New eweek—tohert Ritter 


Leverage: Millions in the middle control billings around the world 


like a banshee the next.” Cornfeld rarely 
answers his mail. A master salesman, he 
has nonetheless broken off a pitch in 
mid-flight, turned his back on his aston- 
ished prospects—and scuttled off in pur- 
suit of a lizard that happened by. “He's 
a man-child,” says an acquaintance. 

Only a great novelist would dare cre- 
ate such a bizarre character, and certain- 
ly no novelist would dare endow him 
with the success that Bernie Cornfeld has 
achieved. 

Not quite thirteen years ago, the 5- 
foot 5-inch Cornfeld, a onetime social 
worker from Brooklyn who had become 
a mutual-fund salesman, took a vacation 
in France. He decided he could peddle 
funds to Americans stationed overseas 
and launched a one-man company called 
Investors Overseas Services from a two- 
room apartment in Paris. IOS no longer 


64 


than a dozen mutual funds of its own. 
The two largest: Fund of Funds, a fund 
that buys the shares of other mutual 
funds, and International investment 
Trust.. IOS also owns the International 
Life Insurance group, with subsidiaries in 
six countries; ten banks and finance com- 
panies scattered fror. the Netherlands 
Antilles to Luxembourg; a group of real- 
estate companies that are building ho- 
tels, offices and apartments from Miami 
to Munich, and a couple of small pub- 
lishing enterprises (including Switzer- 
land’s only English-language newspaper) 
plus a data processing firm. 

10S fake were once invested solely 
in U.S. stock markets. But now the in- 
vestments range almost as widely as the 
company’s sales force. This September, 
an insurance subsidiary will finance a ma- 
jor office building in Kenya (the money 


eee ns 


a 


comes from insurance premiums ,.; 
Kenyans themselves). 1OS's Nat Paid 
sources Fund, in a joint venture i! 
oil exploration rights to 29 Million” - 
of Canadian Arctic land. ++ 
Opposition: The impetuous Co, 
has put together this empire in gh 
of the rsistent antagonism of i 
financial institutions, which disig."3 
brash American sales teclniques” | 
many foreign governmen::, whic, 
like his organization's occ. sonal he. “4 
of their laws. At one tits of oy 
10S has tangled with th «ink aa 
land, the governments «| beta 
and the U.S. Securities 
Commission. Cornfeld |. 
proved a boon to U.S. «1 horities 2h 
different guise: by raisin; funds ¢ 
foreigners overseas and jnunping 4 
into U.S. stocks, IOS and i's subs: 
this year will account for .. inflow 
least $500 million on the uation’s i 
ance of payments. ' 
To overcome his goveriumental r : 
lems, and to impress his tar-fluag ¢} 
with the substance of his organiay ! 
Cornfeld has hired politically and ¢ 
cially prominent people by the hay’ 
James Roosevelt, FDR's son and a 4 
mer ambassador to the U.N., ser, 
IOS's emissary in relations with fo). 
governments. Erich Mende, former \ 
Chancellor of West Germany and 
of that nation’s third-largest po’, 
party, heads IOS operations, in the 
German market. Pat Brown, former, ! 
fornia governor, and Count Bernai 
one of Sweden's inost famous pap. 
grace various IOS subsidiary bor; 
‘ndeed, among other world personal: 
‘tho have been invited to discus 
rectorships, each of which could by, 
emoluments of $250,000 annually, ; 
last year’s defeated U.S. Presider: 
candidate, Hubert Humphrey, and $ 
mer Supreme Covrt Justice Arthur (9 
berg. Both are sci.eduled to visit Ce 
this week.* { 
Copycats: Beyond the sheer si 
Cornfeld’s achievement is the impi.~ 
has had on foreign financial markcts. t 
pioneering success has spawned re 
than a hundred U.S. and foreign » 
tators, though IOS still does more !# 
ness than all the other offshore fre 
ecmbined. The imitators deal in e« 
thing from real estate to cops 
futures. Perhaps more imports... 
pean bankers and financial in’. 
stung by IOS competition, ati. 
sively entering the fund field, tuo. A‘ 
doning their time-honored precept ° 
the client come to us,” they are §4 
after business as never before. — . 
The improbable creator of all tls “ 
sometimes melancholy little bac 
who lives much of the week wid « 
Russian-born mother in Villa Els, 
SS eee | 
*Investors Diversified Services, the lars 
mutual-fund organization, also wants to hire 
nent people: It has approached Hamet 
chairman of the Securities and Exchange 
sion, about becoming president of its muthe 


Budge confirmed the offer to The Washinc®: 
late last wevk, saying “negotiations are still 


* Newsweek, July 28, !' 
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mansion on Lake Geneva that Napoleon 
reportedly built for Josephine. The pre- 
vious owner was the late Pierre Cartier, 
the jeweler. Cornfeld uses his 40-room, 
twellth-century cas (a 40-minute 
drive into France), \is Paris apartment 
and his London house on Belgrave 
for weekends, visits and parties. 
The London Daily Telegraph's Kenneth 
Fleet calls him a “twentieth-century rev- 
olutionary in the sphere the twentieth- 
century cares most a ut—money.” 

This year’s decline in the U.S. stock 
‘market, where the bulk of Cornfeld’s 
major funds is invested, has caused some 
ge in these funds’ per share assets. 
But it hasn't slowed Cornfeld’s sales 
h. “We have a very high degree of 
versification not only in the securities 
|.markets. We have holdings all over the 
world so that when, for example, the 
American market is substantially down, 
as is now the case, we are aching 


<money in another part of the world, suc 


Sales chief Cantor (left) and lawyer 


as our recent sale of a titanium mine ip 
South Africa.” 

The stock slump has not damaged con- 
sumer acceptance of the new projects 
that Kernie churns out either. In May, 
10S hoped to raise $50 million for a new, 
high-risk fund called Venture Interna- 
;~ tonal—and wound up taking in $98 mil- 
lion. Live stment Properties International, 
a metal fund to invest in real estate, 
H. Was jvojected at $50 million in sales 

wher iamched last month—but brought 
_ in S150 million trom eager investors. 
i Cointeld turned back $50 million of the 

money because, he explains, “it was 
More than we can efficiently utilize.” 

The Board: Fifty directors of 10S 
and its subsidiaries are meeting in Ge- 
neva this week. Among the new projects 
that they can review, reports Newsweek 
Senior Editor Arnaud de Borchgrave, 
are a mutual fund that will invest solely 
sin film and entertainment ventures an 
B} bali a dozen more new funds that will 
4}. invest only in the countries in which 

, they are sold (including planned funds 
M1) for Australia, Sweden and the Philip- 
ie ON 3, 1969 
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pines). Directors are also getting de- 
tails of a new joint mutual-fund venture 
in France with the prestigious Rothschild 
bank. And Bernie ee plans for a “Peo- 
ple’: Fund,”. which will be launched 
next March and be sold in denomina- 
tions as low as 50 cents at a time through 
factory payroll windows. 

As the Rothschild deal indicates, insti- 
tutions that might not have touched 
Cornfeld two years ago are now lining 
up to do business. Contemptuous Euro- 
pean bankers who used to grimace at 
the mere mention of Cornteld now even 
drop his name. One erstwhile prominent 
Dutch detractor who once numbered 
him among the robber barons of the 
investment business now brags: “I had 
dinner with Bernie last week.” 

Good Bet: “If someone had told me 
that Martin Brooke was associated with 
JOS two years ago | would have bet 
any money he was wrong,” says a Lon- 
don banker. Today Martin Brooke of 


Cowett: 


Guinness Mahon & Co., an impeccable 
London merchant", * 9n Cornteld’s 
board of director: 

Cornteld’s sp -ial genius is as a sales- 
man. And his ability to sell his 20,000 
employees on the conviction that JOS is 
saving capitalism and improving la con- 
dition humaine is perhaps his greatest 
single teat. Cornfeld turns money-making 
into an evangelical crusade. And every- 
one in the company—from the chic re- 
ceptionists to the 103 executives who 
have become millionaires—passionately 
endorses Bernie’s gospel. : 

It wasn't always this es As a kid in 
Brooklyn, Bernie collecte nickels and 
dimes for the Abraham Lincoln Brigade 
fighting in Spain and later thousands ot 
signatures for a Norman Thomas-tor- 
President petition in 1948. Now, though 
Bernie still professes to be a radical, his 
socialism has turned into a doctrine he 
likes to call “people's capitalism.” 

“We have given people's capitalism 
meaning to hundreds ot thousands of 
people,” says Bernie. “Just our own cli- 
ents will soon number 1 million ... in- 
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cluding, interestingly enough, Commu- 
nist ones. [Some Communist nationals 
who are stationed abroad with access to 
hard currency buy 10S plans on the sly.] 
We're in the business of literally convert- 
ing the proletariat to the leisured class 

inlessly and without violence. It’s revo- 
utionary and goddam exciting.” 

Whatever cynics might say, Bernie 
preaches the faith constantly. And it does 
motivate his hard-selling troops. Some 
time ago a lone IOS representative scout- 
ing tor business in Africa received infor- 
mation about “hundreds” of Europeans 
living on a plantation in the heart of the 
Congo. He journeyed for five days—first 
by plane, then up the Congo River by 
paddle steamer, then by jeep. When he 
finally got there he found only three 
families. He still sold one $50,000 and 
one $25,000 investment plan. 

On another occasion a European 
sales manager was wondering where to 
go next. Berme remembered reading 


Prove by taki feoudrscupules 


$10 mi jon to $20 million apiece for making Bernie's business work 


something in the National Geographic— 
he gets a lot’ot ideas trom the Geograph- 
ic—about hundreds of scientists gather- 
ing in Christchurch. New Zealand, tor 
some geophysical activities. “Bound to be 
well-paid guys there,” advised the boss. 
The salesman found only one scientist 
a tly paid one—at Christchurch. He 
called Bernie. “Why don’t you go on to 
Sumatra?” suggested Bernie, who had 
seen a picture of American oil-drilling 
operations on the island in another issue 
ot the Geographic. The manager pro- 
ceeded to Indonesia and discovered 
huge Levittown-type communities with 
hundreds of American families. He 
wrote more than $1 million worth of busi- 
ness in three weeks. 

The Plan: {OS salesmen have sold 
plans to Eskimos, African tribal chiefs 
and Nepalese sherpas in their never- 
ending quest for more business. The 
minimum, $3,000 ten-year investment 
plan calls for a monthly payment of $25. 
The average plan sold is for $50 a 
month. The typical buyer is a middle- 
class European or-in Asia, Alrica and 
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Mende: In place in Germany 


South America—a European working in 
middle management for an international 


company. 

The salesmen, an alarmingly com- 
petitive bunch, work on straight com- 
mission plus special-incentive bonuses 
paid in 1OS stock. The equity ownership 
gives everyone a huge stuke in the com- 
pany’s contin success. It has also 
made hundreds rich. 

Roy Kirkdortler, for example, joined 
IOS as a salesman in 1959 atter three 
years in the U.S. Air Force. His annual 

roduction soon hit $500,000 and today 
Kirkdorller, with prematurely white hair 
at 35, is president of 10S in Great Brit- 
ain. He lives on millionaires’ row in 
Hampstead and is worth several million 
doliars in stock. “No one,” he says, “is 
ever treated like an employee. [Bernie] 
keeps us inspired.” 

With stock options and the head man 
providing the inspiration, two aides run 
the day-to-day operations: 
® Lawyer Edward M. Cowett, 39, beard- 
ed, and with the intense look of a left- 
wing intellectual. Cowett has been in 
the eye of every legal storm, and fre- 
quently is accused of being more con- 
cerned with the letter than the intent of 
law. He is soft-spoken but tough. At 
Hurvard, he backed a truck up against 
the room window of a schoolmate with 
whom he was feuding and covered the 
floor with concrete. His worth after ten 
years with 1OS? “Between $10 and $20 
million,” he says. 
®Sales director Allen R. Cantor, 37, 
who also wears a beard and who could 
pass more easily for a professor than 
president of one of the hottest sales or- 
ganizations in the world. Following grad- 
wation trom Brooklyn College (political 
science, law), Cantor went straight into 
10S, worked the Middle and far E> *, 
soid millions in tund shares and moved 
quickly to:the top. Shy and modest, a 
collector of rare books, he, too, is worth 
“between $10 and $20 million.” 

Nobody in the owtfit, of eeurse, is 


rn 


Ye Se a 


worth what Bernie is—something around 
$100 million. And Bernie lives like a 
modern pasha. He doesn’t smoke and 
usually drinks Coke. Cornfeld’s com- 

laint is women. “Variety is the spice of 

e,” says Bernie. “Besides, marriage is 
too tineconsaming. And he indulges 
an insatiable yen for the luxuries: the 
planes (a Falcon jet, a Convair turbo- 
prop and a Jet Commander); the cars 
(Rolls-Royce, custom Lincoln, Caddy, 
Sting Ray), yachts (a houseboat and a 
Riva speedboat), a thoroughbred racing 
stable—the works. He is even playing a 
latter-day Professor Higgins with two Eli- 
za Doovlittles. Cameras, drama coaches 
and movie directors were all ensconced 
at the Chateau de Pelly last week teach- 
ing two young starlets, Vicki Principal 
and Kathy Dix, how to act. 

A recent afternoon in Bernie's lite: 

He is at the Villa Elma trying to get 
away to the airport for a 40-minute 
flight to Paris. He is due to speak at the 
European Institute ot Business Adminis- 


ve 
Humphrey: In the wings? 


tration in Fontainebleau that night. Ken 
Klein, a long-haired aide wearing mod 
clothes, is standing by with pad and ball- 
point. Halt a dozen men from as many 
countries hover in the background. Ber- 
nie is discussing a line of products to be 
launch? by Oleg Cassini, the design- 
er ana .> intimate friend, and Cuy 
Laroche, tne French couturier (Corn- 
feld is financing a new Laroche bou- 
tique-cum-discothéque in New York). 
Bernie glances at a list of suggested 
names for a new after-shave lotion. No, 
no,” he says :‘mpatiently, “that won't do. 
We need a zippy word, something with 
punch and sex, a word that’s got bang 
... that’s tt [the voice goes an octuve 
higher]... BANG.” 

Bye-Bye; More low-voiced consulta- 
jous. Then Toshi, Bernie’s man Friday, 
‘helps him into the inevitable Cardin 
threads. Tlie Rolls-Royce is waiting: 
Three lissome girls are already in the 

seat. Bernie wanders across the 


New York.” Twenty minutes later Com, 
feld is finally airborne in his iWin-enging 
Falcon jet. 
One TV set (there are two) ix show. 
ing “Laugh-in.” Bernie has Statesig, 
shows taped for his convenience Hut no 
one is watching. Bernie plays t+ ich gam, 
mon, his favorite pastime, with « f rene}, 
Canadian millionaire friend. A velyes. 
suited English director, hair cover; 
most of his face, is trying to pervuad, 
Cornfeld to produce & movie de iwi 
Scientology, which he calls “the worlds 
most evil force.” “IE it’s all thot evils 
asks Cornfeld, “how come so few 
have ever heard of it?” He loses +. eres, 
Another passenger pitches Berme on , 
scheme to sell children’s movies to local + 


PTA's. No dice. . 
Chopper: Bernie suddenly realize 
Py he'll be a Te oe pilot to radio * 

Bourget to have a chopper standing 
by.” But it’s drizzling in Paris and th 
visibility is too low. No helicopter. He 
goes on in Fontainebleau at 8:30 p.m.. 
three hours behind schedule. The sty 
dents are not friendly. His costume 
draws some sneers. But very soon ey. 
one is ‘ by his oratic on 
what Cormield-style capitalism all 
about. He keeps the talk short, fiftees 
minutes, and t throws the meeting 
o to questions. He impresses thém. 
The students, who had come to needle, 
give him a standing ovation. 

Bernard Cornteld was born in Istan- 
bul on Aug. 17, 1927. His Rumanian. 
born father was a locally prominent film 
distributor and theatrical impresario. 
Bernie was 5 when the family moved to 
Ss US. my og in Providence, ve 

wo years Inter, his parents separa 
and he was taken to Palestine by his 
mother, only to return with her to the 
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a year later. Bernie ‘attended PS |} ao ae ; za . 
then, 225 and Abraham Lincoln : °3 “by Hie 
in Brooklyn. i , : ms 
sft 12, his allowance was 10 cents @ sie Ste. See ee ; 
1d. He couldn't afford the trolley S 
- Bto school. Working nights in a fruit | 
he saved up for a bike. On weck- a | : 
he_sold lollipops at Coney Island. | } — 
yessing Game: Then came his first Pn 
* business deal. With a school friend, t 4 br 6 7g Beli, © Bote 
ie opened an age-guessing siand at > - <Z et w Atal : 
ght a PA system f 53 * AS 
* he recalls. “I . ee pee) | ad 7 eek PA 
st us 12 cents. . : / Tila We: hk cis. . 
antwe f ‘ - » ‘ ——-- 2 
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16 1 was making $150 a week.” 
t the tail end of World War HI, 
igined the merchant marine and 
ntt’ed from 1945 to 1947 as a ship's 
rc. He then went to Brooklyn Col- 
, graduated in three years, and took 
‘aster’s in sociai work at Columbia. 
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Bernie and pet at Villa Elma: 


hborhood youth organizer in Phila- 
phia. At 25, he was making $6,800 
ear. He began selling mutual funds on 
side. By his own admission, he did 
do very well. 
he F came the turning point in Ber- 
osiy's life—the vacation trip to Europe in 
1ek35. Bernie acquired an old Chrysler 
‘gesnvertible for $300, and was soon ped- 
ing mutual funds door-to-door in 
ce. His sales were sensational. Ber- 
had stumbled on virgin pavdirt. And 
hin a couple of years he was hiring 
salesman he could recruit. 
and Go: Bernie’s meteoric rise 
these beginnings has had its pre- 
ious moments. Many countries ad 
er seen mutual funds before, had no 
regulating thes and grew rate 


ticularly frustrated by the fact that 10S 
was operating in ways that would have 
been illegal if 10S had been a U.S.- 
based company. 10S replied that it com- 
plies (“no more, no less,” as Cr vett puts 
it) with the laws of countries. hich it 
is active. It disposed of the ot +r SEC 
complaints by severing all of its .ies to 
the U.S. and to American investors 
Bernie has been ingenious in dealing 

with countries that com lain that 10S 
helps tax dodgers. He bes dispatched 
former U.N. ambassador James Roose- 
velt with a disarmingly realistic argu- 
ment. The rich minorities of most coun- 
tries have always had ways of secreting 
their cssets from tax collectors anyway, 
Roosevelt points out. Therefore, he ar- 
d cranky when Bernie's hard-selling gues, let 10S introduce a local mutual- 
en arrived. fund plan that will invest at least halt of 
d tight controls on the export of local all localiy raised funds in local projects 
pital. Bernie's legions, on the other and put the other half into U.S. stocks 
nd, were pot always fastidious in ob- _ or other foreign assets. 

ing the letter of these exchange- A Big Hit: It is the argument of half a 
mtrol laws. loaf. In some countries, indeed, IOS even 
Then too, there was the problem of promises to reinvest all funds collected. 
es, But here, lawyer Cowett proved a Nations have bought Roosevelt's argu- 
ler ut exploiting tax. havens. Cowett ments wholesale. Kenya, Italy, Sweden, 
s constructed a web of 100 different France and half a dozen other countries 


S subsidiaries, many incorporated in now have national funds. “The national- 
fund approach,” says Bernie proudly, 


Sheer size has a way of enk.ncing any- 
one’s reputation. Not to mention his 
clout. And come September, 10S will be | 
a whole lot bigger. It plans then to 
more than double its current net assets 
($66 million) by selling a fifth of its 
stock, to European an Canadian _in- 
vestors, for an expected $100 million. 
What will he do with all the money? 
Bernie has dozens of ideas. He person- 
ally last week made a $1 million bi 
for a tract of land near the 10S computer 
center at Nyon in Switzerland. He in- 
tends to build a university. For 10S, Ber- 
nie is thinking of buying big jets to fly 
customers to the vacation centers that his 
real-estate subsidiaries are building in 
Spain, the Bahamas and Florida. He also 
talks of launching a worldwide credit- 
card system, a travel agency, & communi- 
cations empire featuring film studios and 
television stations. And then, of course, 
Bemie still sees vast opportunities in mu- 
tual funds. 

“Worldwide People’s 
our goal,” Bernie says evenly. “And when 
you see what we have done in ten 
years, there is no reason to believe the 


goal utopian.” 


Capitalism is 


~.agch places as Luxembourg, the Ba- 
_ pmas, Long Kong or Panama. 10S has “enabled many countries finally to get CONSUMERS: 
» teen so successful in sheltering its in- money ou of mattresses and into pro- 
_tbme that of about $23 million in profits ductive endeavors.” Credit for the Poor 
. Tearved by the grous of companics last It has also, of course, eased an increas- 
d its freewheel- “Poor people shop where they can get 
D.C., 


ing squeeze on 10S an 
ing salesmen by various governments. 
There are some staid financial institu- 
tions that say the still don’t like Bernie's 
ions. As the head of one major 
international brokerage house put it last 
week. “We wouldn't like to do business 


credit,” points out Washington, 
welfare-rights worker Leonard Ball. That 
usually means the high-mark-up, high- 
interest E-Z Credit Store down the ghet- 
to street. The framers of the Truth-in- 
Lending Act, which took effect on July 
1, hoped that the ghetto merchant's 
forced disclosure of simple annual inter- 
est rates as high as 33 per cent on con 


rere would have been a tax bill of 
ut $16.5 million ff 10S were smcor- 
rated in the U.S.) “To pay more in 
. pres than you have to,” says Bernie, 
; {ian be the height of stupidit . 


a taxes came to less than $3 million. 


Handling complaints pce up by 
force around the world 


for a New York-based bank also said 


mie’s 
Jast week, “It is getting increasingly 


‘as been a major 10S preoccupation. 


a fond ‘American SEC complained about 
‘ mer-cutting in 10S's dealings on U.S. hard to operate over here and not do sumer hard goods would send the poor 
«tua fecurities markets and fame § that 10S — business with Cornfeld. He's too big.” downtown, where interest runs 18 to 20 
—" lly selling unregistered secu- On his brassy past record, Bernie per cent. But many—particularly those 
ities to U.S. investors. The SEC vas pas- wastes little time worrying about who on weltare—simply don't qualify for cred- 
o 6 
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first full-time job came in ‘52 as a 
does, and does not, think him proper. " " 


. 


os. 4% mbt &.*. 


ee eee Lee eee eee ee 


mY Pe ee 


<< -s 


4 


alan Ga’ tend. 


208A -~//0 


Document 35 of Appendix II to Plaintiff’s Memorandum of 
Law in Opposition to Defendants’ Motions 


‘ DREXEL HARRIMAN RIPLEY, INCORPORATED 


Executive Committee 


Minutes of Requilar Meeting 


July 30, 1969 


- 


A Regular Meeting of the Executive Committee was held this day at 
11:00 A.M. in the New Yor: Office. 


Messrs. Coleman, Cluett, Morehouse, Bell, 


There were present: 
McCrone also attended as Secretary in Mr. 


Cheston and Guernsey. Mr. 
Parker's absence. 


2z0saciil 


Mr. Coleman reported on the status of the I.O.S. 


underwriting. 
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Document 36 of Appendix II to Plaintiff’s Memorandum of 
Law in Opposition to Defendants’ Motions 


Knowlton 

Properties Company, Limited? 

A No. 

Q Have you ever heard of that security before, 
Revenue Properties Limited? 

A No. fi ~ 

Q Do you recall attending any meetings in New 
York with any other dealer-managers of the I.0.S. offering 
prior to the closing on October 15, 1969 and in 1969 | 
and related to the I.0.S. public offering? 

A I vaguely recall meeting Mr. Coleman on one 


eccasion in New York. 


ro) 


Where did you meet him? 

I believe at his office. 

Who else was present? 

I don't recall. 

What was the purpose of the meeting? 
I don't recall. 

Who arranged it? 


I don't recall. 


bn > 2 > 2 Ff 2 PP 


But you do recall that it involved the I.0.S. 


public offering in some way? 


~~ 


A Yes. 


t 


ei 
Q Was it prior to your trip in Geneva in July 


of 19697 
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A I believe it was after my trip. 
Q Did you discuss Smith, Barney's participation 
in the underwriting? 


A 


I don't recall. 


Q Did I ask you if you recall who else was pre- 


sent? 
A Yes, you did. 
Q And you don't? 
A I don't know -- 
Q Did you make a memorandum of that meeting? 
A No. ; 
Q Do you recall any meetings with any United 


States Attorneys in 19€9 pertaining to the 1.0.8. public 


offering? 


MR. ZIREN: What do you mean by 


United States Attorneys? 


MR. SILVERMAN: I see what you mean. 


Q I don't mean Government attorneys, I mean , 


American lawyers in New York. 


A I met Mr. Grayson Murphy at on at least one 


occasion. I recall he was counsel for the underwriters. 


Q Where did you meet with Mr. Murphy? 


A And I don't recall whether that tas in Geneva . 


” during my visits there in July or subsequent to that in 
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KNOWLTON i5TH FLOOR Sod 
VAN GROVESTIJN OF HESS AND HOPE JUST \ 

CALLED JDEL TO SAY THAT THEY RECEIVED A CALL 
FROM 10S TNVITING THEH INTO THE SELLING . 
group OF THE FORTHCOMING ISSUE. “, 
THEY WERE TOLD BY 10S THAT WE WERE th THE ¥ 


MANAGEMENT « 

WO OTHER NANES WERE MENTIONED. : 

DONT KNOW HOV YOU LEFT THIS MATTER WITH ty: | 
P . 


AT 0 
ALSO RUMORS ARE BEGINNIG TO CIRCULATE 
THAT WE WILL BE IN THE HANAGEHENT OF 


YOULD APPRECIATE YOUR ADVICE. 
vest PAR i 


2084-1 
Knowlton : 47 
particularly to the. statement which says, which was an 
obvious concession to your telephone call, and I ask you 
4f that helps to refresh your recollection as to whether 
you called Mr. Cowett directly or whether you inetructed 
Mr. Bischof? 

A As I said before, it was one or the other, 
possibly I called Mr. Cowett directly but as I ‘ine al- 
ready stated, I just don't recall. 

Q Did you call Mr. Cowett on more than one occa~ 
sion during the summer and early fall of 1969? 

MR. KING: From New York? , 
MR. SILVERMAN: From New York. 
MR. XING: Or Paris -- from New York. 

A I don't recall communicating with Mr. Cowett 
directly after returning to New York on the first of 
August. Unless as I have already stated I possibly called 


him on this one point. 


t 04 


Q I direct your attention to Knowlton Exhibit 11 


and ask you if you have seen that exhibit on any prior, 
occasion? 


A I don't recall having seen this but I assume 
that I did as it was directed to MO. 
sf ’ 
Q Was your office at that time on the 15th floor? 


A Yes. 


COMMERCE REPORTING CO. 
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ht 
‘ Q Now, it refers to a meeting between you and 
Mr. Cowetts does it not? | 

A Yes, I assume it refers to one of the meetings 
I had with Mr. Cowett in Geneva in July prior to the date 
of pas message which is August 7th. 

Q Did you reply to that Telex, do you recall? 

A I don't recall. 

Q I direct your attention to Knowlton Exhibit 13 
and I ask you first did you attend a meeting in Paris of 
the managers referred to in Exhibit 137 

A Excuse me, what 4s the date of this? 

Q I can't make it out on my COPYs 

MR. KING: I can't make it out on 
this copy either. We will try to get the date and 
supply it to yous 

MR. SILVERMAN: Thank you. 

MR. KING: What is the question? 

MR. SILVERMAN: _ Whether rs attended 
a meeting in Paris of managers ; 
A I don't recall attending any meeting of the 


managers in Paris. 


Q Do you recall any discussion in New York” 


revolving around "corporate point involved?” 


A No. 
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